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Criminal Defamation and Freedom of Speech in the Internet Age:
A Study for Indonesian Democratic Values
Abstract
For a country that has been declared a democratic nation since it gained independence, Indonesia
still faces the real challenge of maintaining democratic values. Currently, Indonesian legal
regulations do not provide a clear standard for when speech is protected and when it can be
considered actionable defamation. The obscure scope of the law means that it can affect some
kinds of speech, such as opinion or criticism, and render that speech punishable as a crime.
This study analyzes Indonesia’s criminal defamation laws by examining what is protected and
unprotected speech. The study examines various laws, including Indonesian statutes and judicial
decisions. The analysis begins by examining the history of Indonesia’s legislation related to
defamation and questions whether regulating defamation, both offline and online, under criminal
law is necessary for Indonesia. A description of traditional offline defamation law sets the
foundation for the analysis, while the contours of Indonesia’s online defamation laws are drawn
from this traditional analysis.
In this dissertation, the discussion of free speech will be linked to how Indonesia, since gaining
independence, has always declared itself to be a democratic country. By examining statutes and
cases involving offline and online defamation that resulted in criminal prosecution, the
dissertation makes broader observations about democratic values in Indonesia. The dissertation
makes a distinction between the laws governing offline and online criminal defamation because
the legislation governing online defamation is sharply different, with Indonesia having
particularly strong cyber laws regulating speech.
The study also examines several countries’ approaches to regulating criminal defamation and free
speech. The countries chosen are ones with both better and worse free speech indexes than
Indonesia. Through a comparative examination, this study reveals the advantages and
disadvantages of regulating defamation through criminal law, both offline and online. These
comparisons lead to recommendations for how Indonesia might adapt and revise its defamation
laws.
This dissertation proceeds in three parts. First, it explores the definition of freedom of speech and
defamation under Indonesian law. The first part explains how the current Indonesian legal system
does not provide explicit standards for determining when defamation is actionable and when it
should receive protection as free speech. Second, it then describes how other countries approach
issues of freedom of speech and defamation, with attention given to how the internet poses unique
challenges regarding speech regulation and whether other countries regulate offline and online
defamation under separate legal provisions. Finally, it synthesizes the insights from the previous
research questions to provide concrete recommendations for Indonesian law reform. A
comparative perspective provides insight into how the Indonesian legal system could balance free
speech interests while ensuring accountability and liability for online speech that causes harm.

1

Chapter 1: Introduction
1.1. Indonesian Law, Free Speech and Democracy
Democracy allows people to self-govern, which means people can exercise their rights and
obligations in society. Doing so should come without any unnecessary interventions, including
from the government. What the government should do is help facilitate citizens in carrying out
their rights. Free speech protection is one aspect of self-government and is closely connected with
democracy. The more ideas and opinions are expressed, the more people get to know different
ways to manage their lives in a society. Free speech’s existence means that there is an equal right
to speech for the citizens and for the government because it is an element of democracy. 1
Unfortunately, in Indonesia, this is not the case. Particularly during the COVID-19 outbreak,
the detention of those criticizing the COVID-19 mitigation reflects on how Indonesia’s law
curtailing free speech led to the flawed democracy. 2
Indonesia has been independent of colonization and a free country since 1945, but its attempts
to enact political change were not achieved until after political reform in the late 1990s. Many
changes in the legal system occurred during the 1998 reformation. The legal system experienced
significant change as the House of Representatives revised many critical statutory provisions and
enacted new ones. 3
Reform in many aspects, primarily political and legal, catapulted Indonesia toward a new age,
commonly called Orde Reformasi (Reformation Order). Early in this new age, many people
believed that Indonesia would respect human rights more consistently and that the new government
Arnold H. Loewy, Freedom of Speech as a Product of Democracy, UNIVERSITY OF RICHMOND LAW REVIEW,
VOLUME 27 ISSUE 3, 428 (1993).
2
Fadhilah Fitri Primandari, Indonesia’s Democracy Is Flawed, But Do Enough People Care? THE INTERPRETER (May
8, 2020), https://www.lowyinstitute.org/the-interpreter/indonesia-s-democracy-flawed-do-people-care.
3
Widodo Ekatjahjana, Kai Hauerstain and Daniel Heilman, 2017, Regulatory Reform in Indonesia: A Legal
https://southeastasia.hss.de/download/publications/1_-_Regulatory_Reform_in_Indonesia_Perspective,
5,
A_Legal_Perspective.pdf.
1

2

was more committed to democratic principles than the previous ruling government that held office
before Reformation Order.
The great promise of the Reformation Order in human rights protection, however, has not yet
been fully realized. The changes did not affect the oligarchic system that remains intact, indicating
that the 1998 Reformation Order is a brief euphoria. 4
The long-term plan of amending the Indonesian Criminal Code Act (Kitab Undang-Undang
Hukum Pidana) is still not complete. The obsolete Criminal Code Act continues to stand as
foundational criminal legislation in Indonesia’s legal system. Even worse, the new laws that passed
did not provide better protection for free expression.
One example is how the 1998 political reformation introduced Indonesia to regional autonomy
in 2001. Local governments gained more power to regulate issues in their region. The local
authorities’ (municipal and district) newfound ability to pass more local sharia-based laws
(peraturan daerah or perda) enabled them to start passing additional laws against prostitution,
pornography, alcohol, and gambling, 5 as those issues are against with the law of Islam, as the
religion dominantly practiced by Indonesians. The laws to regulate moral issues began to clash
with artistic expression, and the laws were even applied in an exaggerated manner, as the central
government could not take definitive action to sort out the excessive number of the passed law
regulations. Many of the local laws even shared a similar spirit with “Orde Baru,” or Decentralized
Authoritarianism. 6

Airlangga Pribadi and Milda Istiqomah, 2021, Indonesia’s New Despotism, MELBOURNE ASIA REVIEW, EDITION 5
JANUARY 2021.
5
POLITICS AND THE MEDIA IN TWENTY-FIRST CENTURY INDONESIA: DECADE OF DEMOCRACY 182 (Krishna Sen &
David T. Hill eds., 2011).
6
Ibid.
4

3

Relying on obsolete criminal legislation means that Indonesians’ human rights are not
sufficiently protected and, in some contexts, may be even worse than before the Reformation
Order. The 1965-1966 mass killing is one of the examples of Indonesian human rights problems.
During those years, thousands of suspected communists and sympathizers were murdered without
trial. The killing went based on treasons charge, although it was unclear what could harm the
nation’s stability. 7
As an element of human rights protections, freedom of speech is one of the reforms that was
long believed to be on the right track in Indonesia. It began with the amendment to the Indonesian
Constitution of 1945 (Undang-Undang Dasar 1945) to better protect human rights and democracy.
The enactment of a new law, called the Press Act Number 40 of 1999 (Press Act), was also
encouraging. The Press Act was enacted to protect the press in reporting and disseminating
information to Indonesians. According to the Press Act, whenever media publish content, the
subject who feels defamed by that content must use the “right of clarification” (hak jawab) as a
primary means of settlement.
The government also repealed provisions that required special permits to establish a press
company (Surat Izin Usaha Penerbitan Pers), that was enforced from 1984 to 1998 under the
Decree of the Indonesian Minister of Press. Many criticized the permit system because it limited
freedom of the press. The Indonesian government had also used the permit to censor media that
opposed the government’s view.
Tempo was one of the media outlets that experienced the government’s censorship that was
based on the 1982 Press Act. In Tempo’s case, the magazine was even shut down twice, in 1982

HRW,
Justice
for
Suharto-Era
Crimes
Still
Matter,
HRW.ORG
https://www.hrw.org/news/2008/02/14/justice-suharto-era-crimes-still-matters.
7
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(June

14,

2021)

and 1994, under the New Order regime. 8 On those two occasions, Tempo was closed by the
government due to alleged violations of journalism ethics codes.
The right of clarification under the Press Act may be one of the Act’s most important
provisions. It enables anyone who believes they have been defamed to publish a clarification for
the response. The mechanism was intended to protect a person’s reputation by clarifying the issue
through the same media outlet. However, the “right of clarification” is rarely used by Indonesians.
Instead, most people directly report to the police, asserting that the alleged defamation has violated
Indonesia’s criminal law. 9 While the Press Act was intended as a particular and specific law to
govern the press (lex specialis), it has not been applied to alleged defamation, which instead has
most often been prosecuted as a crime using the Indonesian Criminal Code Act (lex generalis).
Another regulation that was passed to be consistent with human rights and democracy
protection was Human Rights Act Number 39 of 1999, under a section called “Basic Human Rights
and Basic Human Obligations,” whose aim was to provide greater freedom of speech protections.
Unfortunately, more than twenty years later, the Act has not been well-implemented. Particularly
on how the recommendations by the National Human Rights Commission (established under the
Human Rights Act) to be implemented on various human rights cases were not enforced by the
government. 10
The advent and growth of the internet has put new pressures on Indonesia’s existing laws
developed in the late 1990s. On the one hand, the internet has created new opportunities for
communication and free speech, as many media companies have expanded and provided the public
Felix Nathaniel, Pembredelan Tempo, Detik dan Editor (Benih Penggulingan Soeharto), TIRTO.ID (June 20, 2021)
8:26:00
https://tirto.id/pemberedelan-tempo-detik-dan-editor-benih-penggulingan-soeharto-fJ79.8/28/2022
AM8/28/2022 8:26:00 AM
9
Wikrama I Abidin, Saatnya Menggunakan Hak Jawab, DEWANPERS.OR.ID (July 5, 2007)
https://dewanpers.or.id/publikasi/opini_detail/46/Saatnya_Menggunakan_Hak_Jawab.
10
Akbar Ridwan, Dianggap banyak Kelemahan, Komnas Ajak Parpol Revisi UU HAM, ALINEA.ID (December 11,
2019) https://www.alinea.id/nasional/dianggap-banyak-kelemahan-komnas-ajak-parpol-revisi-uu-ham-b1Xr29pMh.
8
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with greater access to information. On the other hand, it has created several new legal challenges.
Burgeoning criminal activity—such as hacking, online consumer fraud, and data breaches—has
created pressure to ensure that the internet as a new media, is sufficiently regulated. 11
The rise of various cybercrimes in Indonesia has led to the enactment of new laws that have
further regulated speech under Indonesia’s criminal code. The internet, which provides global and
spontaneous publication and is intrinsically transnational in nature, 12 brings anonymity to the user,
which provides a greater opportunity to commit cybercrime. The current cybercrime legislation in
Indonesia not only regulates cybersecurity issues but also criminalizes several digital expressions.
The nature of the internet also potentially further enables different types of ordinary crime. For
instance, anonymity can encourage internet users to post defamatory statements, as they feel they
would not be caught. However, data privacy, especially on the internet, relies on a foundational
belief that data can be either useful or utterly anonymous, but never both. 13 In regard to the online
defamation law in Indonesia, data dissemination is unfortunately could led to criminal prosecution
as the result of the abuse of the law, 14 instead of providing benefit for the internet user.
In fact, data is not anonymous, considering that the law permits the prosecutor to charge online
defamation perpetrators, usually the first disseminator. Moreover, the long and deep faith in
anonymization might be obsolete. Paul Ohm notes that the current concept of anonymization is
deeply flawed, leading to the reidentification model. 15 Although anonymization is possible with
the internet, its ongoing development also affects how the anonymization concept’s development.

Yanuar Nugroho, Muhammad Fajri Siregar and Shita Laksmi, 2013, Mapping Media Policy in Indonesia, 107-108.
Bert Jaap Koops, The Internet and Its Opportunities for Cybercrime, TILBURG LAW SCHOOL LEGAL STUDIES
RESEARCH PAPER SERIES NO. 9/2011 (2011), 735, http://dx.doi.org/10.2139/ssrn.1738223.
13
Paul Ohm, Broken Promises of Privacy, 57 UCLA REVIEW 1701, 1704 (2010).
14
Muhammad Ardiansyah Arifin, Owen Maskintama and Nugroho Adhi Pratama, Indonesia Abuse of Defamation
Clause in Article 27 Section (3) of Electronic Information and Transaction Law, SOUTHEAST ASIA JOURNAL OF
CONTEMPORARY BUSINESS, ECONOMIC AND LAW, VOL. 23, ISSUE 1, 30 (2020).
15
Reidentification Model is the reverse of anonymization. A person’s data reidentifies anonymized data by connecting
anonymzed records to outside information. See Paul Ohm, 1707-1708.
11
12

6

Even a giant technology company like Google hardly guarantees the users’ confidentiality, even
though Google is less likely to identify users’ posted content. 16 Furthermore, the loss of anonymity
is more significant in the internet era because the internet stores unique numeric addresses in
computers, Internet Protocol (IP), and stores messages that may be traced by, for example, an
employer’s computer system. 17
The current and only legislation in Indonesia focused on the internet is the Information and
Electronic Transaction Act (IET Act). As Indonesia just experienced the political reform that
enables more civic space, the debate about how far content and expression on the internet should
be regulated is also driven by Indonesian internet users. Social media have changed the way people
express their opinions. One of the changes brought about by social media is how people are able
to engage in conversations with others worldwide. Information technology and social media also
disseminate information broadly and easily. In the case of defamation, the more numerous the
expressions, the more harm potentially arises, and the law should follow the latest developments,
going so far as to amend laws to prevent additional harm. 18 This harm is likely to happen,
especially with the how false information is more widely and easily disseminated through the
internet. This is exactly what happened in the Indonesian context. A side effect of social media has
been an increase in online speech that is allegedly defamatory, therefore leading to an increased
risk of criminal prosecutions.
However, the laws in Indonesia are either obsolete or do not properly protect free speech. In
the IET Act, several forms of online speech are punishable under criminal provisions, including

See Paul Ohm, 1710.
DAVID POTTS, CYBERLIBEL: INFORMATION WARFARE IN THE 21ST CENTURY?, 135 (2011).
18
Mark Tushnet, The Kids Are All Right: The Law of Free Expression and New Information Technologies, HARVARD
PUBLIC LAW WORKING PAPER NO. 21-09, 17 (2020).
16
17

7

defamation, hate speech, pornography, and threats. 19 All of these online expressions provisions
under the IET Act are ambiguous and fail to provide sufficient details on how the provision should
be enforced. 20 Defamation is an example of a provision that is notoriously ambiguous and not
clearly defined. Furthermore, the IET Act still imposes criminal punishment for acts such as online
defamation that would be settled by civil tort law in some countries. 21
The current Indonesian Criminal Code Act as the foundational criminal law provides an old
mechanism of criminal defamation, by imposing a simple defamation standard in Article 315 that
is not related to either honors or reputation. In addition, the amount of the criminal fine sanction
itself is outdated, considering the change caused by inflation. The existence of criminal prosecution
on Indonesian defamation laws also evidently curbs free speech. 22
This criminal provision for online defamation in the IET Act is an addition to the current offline
defamation law in the Indonesian Criminal Code Act. The Criminal Code Act was enacted as a
piece of foundational criminal legislation in 1946, and Articles 310-321 in the Code regulate
offline defamation in various forms. The IET Act with its criminal provisions is actually adding
the overcriminalization problem in Indonesia since there are many legislations with criminal
provisions.
Even after the 1998 political reformation, more laws have been enacted that contain criminal
defamation provisions. Some of the new laws provide minor provisions, while the IET Act is the

INDONESIAN ACT, 2016, ART. 27, 28 AND 29 (INDONESIA), INFORMATION AND ELECTRONIC TRANSACTION ACT
(INDON.).
20
Titik Puji Rahayu, 2021, The Uncertain Future of Online Free Speech in Indonesia, THE EAST ASIA FORUM (April
2, 2021) https://www.eastasiaforum.org/2021/04/02/the-uncertain-future-of-online-free-speech-in-indonesia/.
21
Human Rights Watch, Turning Critics into Criminals: The Human Rights Consequences of Criminal Defamation
Law in Indonesia, 58 (2010).
22
DW, Indonesia’s Internet Law “Limits Freedom of Expression”, DW (September 22, 2016),
https://www.dw.com/en/indonesias-internet-law-limits-freedom-of-expression/a-19568549.
19

8

one that provides criminal provisions for online defamation, 23 even though the government agrees
that the current defamation laws in the Criminal Code Act are obsolete. 24 Yet the Criminal Code
Act has not been amended because every attempt to modernize the Act since the 1960s version has
been met with controversy. The latest attempt of Criminal Code Amendment also faced public
outcry and criticisms because the amendment contained various provisions that were inconsistent
with human rights. One example of the controversial provisions was drafted in 2019, where the
lawmaker drafted a provision considering defamation toward the President, which was eventually
revoked because of an Indonesian Constitutional Court decision in 2006. 25 The provision was
repealed because of its chilling effect on the free speech. Unfortunately, this 2019 draft of the
Criminal Code Act that was rejected by the public has resurfaced, and the Indonesian Council of
Representatives is planning to pass the bill in July 2022. 26
With the existing structure of two different regulations for defamation—offline in the Criminal
Code Act and online in the IET Act—the question raised is whether online defamation should
continue to be punished as a criminal act in Indonesia.
The Amendment of Information and Electronic Transaction Act Number 19 of 2016 (the IET
Act 2016) was partially revised the Information and Electronic Transaction Act Number 11 of
2008 (the IET Act 2008), but the IET Act 2016 did not revoke the 2008 Act. The two bills are
valid laws and Indonesian legal enforcer should consult those laws. Especially for defamation,
however, definition of defamation was updated in the 2016 Act, since there are several

Anggara Suwahju, Bagaimana Mereformasi UU ITE dan Hukum Pidana Penghinaan yang lain di Indonesia, THE
CONVERSATION INDONESIA (April 1, 2021) https://theconversation.com/bagaimana-mereformasi-uu-ite-dan-hukumpidana-penghinaan-yang-lain-di-indonesia-125204.
24
Ibid.
25
Reza Gunadha, ICJR Kritik RUU the Criminal Code Act yang tetap atur Pasal Penghinaan Presiden SUARA.COM
(March 22, 2021) https://www.suara.com/news/2019/08/29/220052/icjr-kritik-ruu-kuhp-yang-tetap-atur-pasalpenghinaan-presiden?page=all.
26
Andi Saputra, Deretan Pasal Penghinaan ke Penguasa Versi Draf RKUHP 2019, www.detik.com (June 19, 2022)
https://news.detik.com/berita/d-6135261/deretan-pasal-penghinaan-ke-penguasa-versi-draf-rkuhp-2019.
23
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explanations for several acts that are regulated in the provision. Ultimately with the two acts, online
defamation is regulated both in the criminal and civil law area, which means that online defamation
can be criminally and civilly prosecuted.
The IET Act 2008 regulated the three types of conduct related to online defamation, namely
“to distribute,” “to transmit,” and “causes to be accessible,” but these terms were not clearly
defined. Although the three terms were eventually defined in the “Explanation Section” of the IET
Act 2016, the IET Act’s criminal defamation provision still stirs up controversy, since the amended
provisions do not change its draconian law due its lack of clarity that led to multi-interpretation by
the law enforcer. The clearest amendment on the IET Act 2016 was only changed the duration of
prison sentences on its criminal defamation provision from six years to four years, while the reason
for having these are remain unclear.
Since the IET Act was passed as a law, significant criticisms and questions have been raised
regarding online defamation provisions. The unclear scope of what considered as a harm of
defamation and how the criminal punishment as the punitive damage mechanism is problematic.
Moreover, online defamation occupies an unclear scope as unprotected expression, and it is also
unclear why the prison sentences have a longer duration compared to online threats, another
cybercriminal act regulated in the IET Act (Article 27 Section 4). 27
The controversies that came along with how the IET Act implemented on unnecessary criminal
cases of defamation led to another effort to amend the IET Act. In early February 2021, Indonesian
President Joko Widodo (Jokowi) ordered the Indonesian National Police (POLRI) to undertake a
selective process in investigating online defamation cases and called for the IET Act to be

ANGGARA, SUPRIYADI W.E., AND RIRIN SJAFRIANI, KONTROVERSI UU ITE: MENGGUGAT PENCEMARAN NAMA BAIK DI
RANAH MAYA, 16 (2010).
27

10

amended. 28 The selective process instruction from The President stemmed from the many criminal
defamation cases investigation do not have clear reputational harm, and it was expected that the
Police would carefully investigate online defamation cases.
The President’s statement gained attention and it seemed that the amendment of the IET Act
would be on motion. However, the attempt to pass the IET Act revision into the National
Legislation Program of the Indonesian Council of Representatives (Dewan Perwakilan Rakyat)
failed in March 2021. 29 Eventually, the Indonesian Ministry of Communication and Information
set a plan to make a guideline for how to interpret the IET Act, 30 instead of an amendment of the
IET Act.
Additionally, the Indonesian National Police published the Circular Letter on Awareness of
Culture and Ethics to Manifest the Clean, Healthy and Productive Indonesian Digital Space. 31 One
of the instructions that the Indonesian Head of National Police gave in the letter is not to detain a
suspect of online defamation if the suspect has already apologized publicly. The National Police
also enacted a plan to activate a cyber police force. The cyber police force would serve as a unit
to warn internet users when they post expressions that potentially violate the IET Act. 32
Eventually, after months of work, the IET Act Research Team that was established by the
government to research the problem within the law decided that the IET Act would not be

Budi Sutrisno and Marchio Irfan Gorbiano, Ball in Jokowi’s Court on ITE Law Revisions, THE JAKARTA POST (June
4, 2021) https://www.thejakartapost.com/news/2021/02/17/ball-in-jokowis-court-on-ite-law-revisions.html.
29
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repealed, 33 something that is also fought by the civil society organizations for years. The guidelines
that were jointly drafted by the Ministry of Communication and Information, the Attorney General
and the National Police Chief might be provide good content, but it still need some more clarity
on online expressions provisions in the IET law, that could be ultimately resolved by a total
revision of the IET Act. 34
The pending plan of the amendment of the IET Act imparted a chilling effect on Indonesians.
Data shows that the most frequent plaintiffs for online defamation cases are public officials 35.
Therefore, the data has shown that the IET Act enables power imbalance between the plaintiff and
defendant. Those chilling effects have also turned the defendants’ lives upside down.
Some examples on how criminal defamation cases investigation process affect the defendants
unfairly reflected in the case of Ananda Badudu and Ravio Patra. Ananda Badudu is an Indonesian
musician and activist which commented on social media on the mistreatment of the police to
university students during the 2019 national protest against the Criminal Code and Commission of
Eradication Corruption. 36 Ananda was eventually arrested due to the expression, although it was
called an erroneous arrest. Meanwhile, Ravio Patra, an independent researcher and activist, who
during the early of COVID-19 pandemic was vocal in raising concern of conflict of interest in the
government. Ravio’s arrest was even spark curious and more controversies as he was alleged to
incite riot through WhatsApp messages, while in fact his phone was hacked. Ravio was detained
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and reflecting his experience during the detaining process, Ravio felt that it was a kidnap, instead
of a proper investigation 37.
Both Ananda and Ravio were charged and convicted with the criminal defamation provisions
on the IET Act in 2019 and 2020, respectively, have been concerned about their own life. Ananda
is always fearful of who is knocking on the door of his apartment, while Ravio, to this date, has
refused to use a cellphone, fearing that the government would watch his online activities. 38
The decision to treat online defamation as a criminal activity has never been thoroughly
analyzed in Indonesia, despite the public outcry that is persisting for the criminal defamation laws.
The lack of thorough analysis of the Indonesian criminal defamation laws enables the abundant
number of cases for alleged online defamation that are debatable, such as consumer complaints,
criticisms, and product reviews. Considering that freedom of expression is a necessity for a wellrun democratic country, 39 and using criminal law means the state would intervene in citizen
expression, it remains unclear why public law statutes, instead of private law statutes, should
regulate online defamation.
The concern is that, by criminalizing defamation, criminal defamation law will be inconsistent
with the democratic value in Indonesia, as the laws is curbing free speech as the element of
democracy. The problem with criminalizing a type of speech as criminal defamation is that this
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power tends to be used as a weapon by the rich and powerful against their critics because they
know that the less powerful defendant will find prison to be a much more immediate threat. 40
The defamation cases that have been enforced so far have shown that there are two separate
problems: (1) How does the current criminal law regulate defamation, and (2) How is the law
enforced. Before 1998 political reform, criminal defamation law is already existed, but in the
Criminal Code Act only. The government passed new laws that consist of criminal defamation
provision due to the reason that the Criminal Code Act is obsolete, 41 although the ultimate solution
should be amending the Criminal Code Act. The enactment of new laws, particularly the IET Act
has risen the number of criminal defamation cases reported to the police. In fact, the number the
cases reported increase every year. 42
One concerning example about the new law that supressing free speech is the enactment of the
Regulation in Lieu of Law (Perppu) No. 1/2020 on the COVID-19 Pandemic Response. That law
protects officials who order spending for programs related to the pandemic management from any
legal charges. The risk of this is that the law provides cover for authoritarian moves and greater
consolidation of government power. 43
In addition to the Regulation in Lieu of Law, the Indonesian Head of the Police Force
published five telegram letters in response to the COVID-19 pandemic. One of the letters,
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unfortunately, declares that the police will undertake a special patrol over the internet, monitoring
COVID-19 hoaxes and defamation toward the President and public officials. 44
This set of regulations should be of concern for those who value free speech as a key
component of democracy. While people already feel threatened by the outbreak, these additional
regulations have a restricting effect, making it more difficult to criticize actions taken by
Indonesia’s government.
Criminal defamation law is also potentially contributing to Indonesia’s overcriminalization
problem. Although the most significant contributor to the number of inmates comes from drug
cases, Indonesia’s jails are overcrowded, 45 from various criminal cases, including criminal
defamation. Most criminal cases result in quick decisions for imprisonment, with stays of less than
a year. 46 Furthermore, in the Criminal Code Act, there is a provision which regulates simple
defamation or insults as one of the defamation types that could get the offender imprisoned for up
to four months and two weeks 47. Not only that simple defamation is not resulting in reputational
harm, 48 but regulating insult as one of the criminal acts emphasize the overcriminalization problem
on the current Indonesian criminal law.
The issue of prison overcrowding is a core problem of the Indonesian judicial system 49.
Recently, small steps have been taken to address the problem. In May 2020, the Indonesian

Ghina Ghaliya, Criticism ‘Not an Insult’: Polices Plan to Nab Slanderers of Govt over COVID-19 Questioned, THE
JAKARTA POST (April 6, 2020) https://www.thejakartapost.com/news/2020/04/06/criticism-not-an-insult-policesplan-to-nab-slanderers-of-govt-over-covid-19-questioned.html.
45
Bayu Marhaenjati, Indonesian Prison System at More than Double Its Capacity, JAKARTA GLOBE, (September 27,
2021) https://jakartaglobe.id/news/indonesian-prison-system-at-more-than-double-its-capacity.
46
VOA Editorial, Indonesia Government Looks Alternatives Overcrowded Prisons, VOA NEWS, (May 15, 2019)
https://www.voanews.com/east-asia/indonesia-government-looks-alternatives-overcrowded-prisons.
47
18 weeks, I am using the term four months and two weeks as it is the term that used in the Article 315 Criminal
Code Act.
48
CRIMINAL CODE [C. CRIM] [CRIMINAL CODE] art. 315 (Indon.).
49
Ary Hermawan, Commentary: Indonesia has Serious ‘Overcriminalization’ Problem, THE JAKARTA POST,
(February 9, 2018) https://www.thejakartapost.com/academia/2018/02/09/commentary-indonesia-has-seriousovercriminalization-problem.html.
44

15

Ministry of Law and Human Rights, Yasonna Laoly, released 30,000 inmates. 50 Although the
prisoner release was to prevent the spread of COVID-19, the release might have been too smallscale and too slow, with suffering and death still occurring. 51
In regard to online defamation, one of the first cases in Indonesia was Prita Mulyasari’s case
in 2009. The case started when Prita shared her story to a mailing list of close friends about her
awful experience after undergoing a medical checkup at Omni International Hospital. Prita’s friend
posted the story on a blog, and the story subsequently went viral. Prita faced criminal prosecution
and a civil lawsuit from the hospital for alleged online defamation, although she was not the one
who posted the story outside the mailing list. In the end, Prita was found not guilty by the
Indonesian Supreme Court. This was only after she appealed the First-Degree Court verdict that
found her guilty and imprisoned her for 20 days.
The whole legal process, based on an obscure law in the IET Act, went on for almost two years.
The legal problem arose from the fact that the Indonesian legal system considers an e-mail intended
to be a consumer complaint as online defamation. Prita’s case was the earliest case processed under
the IET Act. Prita’s expression was a consumer complaint about inadequate medical treatment was
unnecessary investigated as criminal a conduct shows one of the IET Act’s problems, since that
Act, considering its unclear legal ground in Prita’s case, is still enforced as the primary legislation
for criminalizing online expression.
In 2008, when the IET Act was passed, online defamation began to be regulated under the
statute. Article 27 Section 3 is the provision for online defamation, with the criminal punishment
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regulated under Article 45. According to the IET Act, defamatory expressions are considered
online when they are disseminated through electronic formats such as e-mails, social media posts,
text messages, or any other electronic means that use electronic systems.
These distinctions between offline defamation and online defamation and their criminal
provisions were even more strongly emphasized after a couple of judicial review processes for the
IET Act were not granted by the Indonesian Constitutional Court (Mahkamah Konstitusi-MK).
One of the Constitutional Court’s judicial decisions was a verdict in 2008, only several months
after the IET Act officially passed, in which the Court said that the IET Act did not violate the
Indonesian Constitution of 1945. The distinction between online and offline defamation is
necessary as the court notes differences in how defamatory content is published offline and
online. 52
One reason that distinction between offline and online defamation laws is necessary, according
to the Indonesian Constitutional Court is the various acts that differently defined in the Criminal
Code Act and the IET Act. The three terms in Article 27 Section 3 of the IET Act, “to distribute,”
“to transmit,” and “causes to be accessible,” however, were not initially defined when it was first
enacted back in 2008. After its partial amendment in 2016, which enabled two laws to exist in the
matter of internet law in Indonesia (IET Act 2008 and IET Act 2016), the terms “to distribute,”
“to transmit,” and “causes to be accessible” were provided with definitions in the Explanation
Section of the Act. “To distribute” means sending electronic information to a group of people,
while “to transmit” means to send electronic information individually. Finally, “causes to be
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accessible” is defined as “any other acts besides distribution and transmission through an electronic
system that can disclose electronic information to a third party or the public. 53”
Even if “distribution” and “transmission” are excluded from the “causes to be accessible” term
definition, it will still give an overly broad definition of such online defamatory publications. Even
the with a simple act such as an internet connection that provided by an Internet Service Provider
(ISP), could be brought the company in a criminal defamation lawsuit.
Up to this point, the “causes to be accessible” action has sparked confusion. Even the latest
amendment of the IET Act in 2016 still does not provide clarity on the meaning, but many kinds
of online conduct fall into the category of “causes to be accessible.”
Furthermore, the term’s current legal meaning places liability on the ISP even if the ISP only
hosted the server that allowed a poster to disseminate the defamatory content. This change
becomes possible because the text “causes to be accessible” could refer to something inanimate
like a data server, a data reader, or a data writer. 54
This unclear conduct definition that still lies in Indonesia’s IET Act will continuously create
problems in addressing online defamation conduct. Additionally, without clear standards, the use
of current criminal defamation laws, without clear standards, to punish expressions will potentially
harm free speech and democracy in Indonesia.
1.2. Research Questions
The specific questions that will be explored in this dissertation include:
(1) Does criminalizing online and offline defamation undermine important free speech values
that are essential in a democratic nation?
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(2) What lessons can be learned from how other countries’ legal systems regulate offline and
online defamation?
(3) In what ways should Indonesia consider revising its offline and online defamation laws?
This dissertation will review and analyze the key statutes, regulations, and judicial decisions
that address when liability exists for offline and online defamation in Indonesia.
1.3. Method Statement
This dissertation uses doctrinal analysis and a comparative approach in answering the research
questions posed. The doctrinal analysis explores how several concepts are addressed under
Indonesian law: defamation, human rights, free speech, and democracy. The comparative work
explores how the United States, Australia, Malaysia, the Netherlands, and Indonesia address online
defamation in their legal systems. It then explores how Indonesia could draw from these
experiences, and finally, proposes improvements for how Indonesia regulates defamation, both
offline and online.
The comparative law approach in this research, however, does not simply finding similarities
or differences among the aforementioned countries on defamation laws. Law is enforced by the
substructural aspects such as religion, history, philosophy, among others. 55 Therefore, the
comparative research in this dissertation is undertaken to assess the best features of the defamation
laws in each country and to discuss how to properly adopt them into the Indonesian defamation
laws properly.
Free speech has been a global issue and Indonesia is also ratifying the international legal
standard of human rights. It is essential to analyze how Indonesian defamation law compares to
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this standard, reflecting on and evaluating Indonesia’s defamation law after comparing it to other
countries.
Qualitative methodology is applied as this dissertation examines Indonesia’s legal regime,
focusing on the IET Act and the Indonesian Criminal Code Act. The two statutes are analyzed to
explain the distinctive legislation of defamation law in Indonesia. The IET Act regulates online
defamation law, while the Indonesian Criminal Code Act regulates offline defamation. These laws
regulate defamation as a criminal act, which will be the focus of this dissertation, considering
defamation has never been legally processed under the civil law system.
This dissertation then studies several key cases and statutory provisions in the United States,
the Netherlands, Australia, and Malaysia. These other countries are regulating speech on the
internet differently and providing protections for individuals and entities engaged in
communicating with society.
Finally, the dissertation focuses on the court verdicts in online defamation cases that occurred
in the other four countries to see how the law applies for each case. The analyzes on judicial
decisions also supports this research, as it works on analyzing the cases and the judicial decisions
to illustrate the specific distinctions regarding freedom of speech and online defamation issues.
1.4. Dissertation Structure
Chapter 1: Introduction
This chapter explains the background problem of criminal defamation in Indonesia,
particularly with the effect ushered in by the internet, considering there are more number of online
defamation cases reported since the IET Act became a law. The chapter explores how Indonesia’s
legislation on both offline and online defamation carries problems because it regulates criminal
punishment for defamation and how that punishment may affect its democracy. In answering the
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research questions posed in this dissertation, the methodology used to work on the research
questions will also be explained.
Chapter 2: Free Speech in Theories and Legal Instruments
This chapter describes and analyzes freedom of speech concepts and theories that define
freedom of speech as a fundamental human right. The concept and theories of the fundamental
right will initially be taken from international law sources. The chapter will also cover discussion
among legal scholars regarding why free speech is an essential matter for a democratic country
and what will be affected by regulating speech criminally. The distinction between free speech in
offline and online contexts will also be carried out in this chapter to point out the challenges that
could be faced in regulating speech. Additionally, this chapter explores how free speech is enforced
in the countries analyzed and compared in this dissertation: the United States, the Netherlands,
Australia, and Malaysia.
Chapter 3: Defamation under the Indonesian Legal System
This chapter describes and analyzes the current Indonesian law of offline and online
defamation, critical cases, and key judicial decisions. This chapter also explores the drawbacks
and challenges that have occurred, particularly in Indonesia, addressing its defamation laws.
Chapter 4: Other Countries’ Approaches to Defamation Legislation
This chapter describes and analyzes the existence of defamation laws and critical cases by
exploring several countries’ approaches in the United States, the Netherlands, Australia, and
Malaysia. The analysis of other countries’ defamation laws is carried out through investigating
how the internet affects their defamation legislation and whether criminal law brings more
advantages or disadvantages. Those countries’ experiences are taken as a basis for comparison and
lessons for Indonesia in reforming its defamation laws.
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Chapter 5: Recommendations and Discussion of Whether Criminal Defamation Laws Are
Consistent with a Democratic Country
This chapter summarizes the findings from Chapters 2, 3, and 4, coupled with related
literature analysis, to craft ideal recommendations for the Indonesian legal system regarding offline
and online defamation. The analysis in this chapter is followed by ideas for revising the Indonesian
criminal defamation laws, and whether they support or diminish the democratic values in the
country.
Chapter 6: Conclusion and Paths Forward for Indonesian Defamation Laws
The final chapter summarizes the research study’s conclusions, defines where and how it
has moved the discourse forward, and discusses the possibility of putting forth the outlined
recommendations in the Indonesian context.
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Chapter 2: Free Speech in Theories and Legal Instruments
This chapter covers several scholarly works on free speech and human rights and then
discusses how free speech has become an essential part of democracy. This chapter also covers
free speech under international legal norms, discussing several free speech and human rights
provisions. Finally, the chapter defines free speech under several countries’ jurisprudence with its
limitations on the current jurisprudence. Meanwhile, the current defamation laws of Indonesia and
other countries’ legal system will be explored in chapters 3 and 4, respectively.
2.1. Free Speech Theories
Commonly seen as a what of fundamental human rights, free speech has a long history as
an essential element of democracy. Etymologically, the Greek language has three separate terms
referring to freedom of speech: “eleutheros legein,” “isegoria,” and “parrhesia.” 56 Particularly, it
is the term “parrhesia” that brings the essence of freedom, instead of equality, as the previous terms
do. 57
During the end of the fifth century B.C., “parrhesia” provided for open discussion and
criticism of the government from various people in Greece, so it allowed democracy to flourish.
The people’s right to express themselves was viewed as inseparable from what it meant to be a
democracy. The importance of free speech was shown in citizens’ participation in government as
well as the right to vote in elections and the right to assembly and association. In their view, free
speech needed to be protected and provided for people so that they could enjoy the latter rights. 58
Numerous scholars underscore the reasons why free speech protections are so important.
Douglas Fraleigh and Joseph Tuman pose four reasons for freedom of speech protection: (1) it is
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vital to our system of self-government, (2) it facilitates the discovery of the truth, (3) it promotes
individual dignity and self-worth, and (4) any regime for speech control would be unworkable and
deleterious. 59
The reason for self-government alone is in line with the concept of democracy, where
people hold the ultimate control of their government, which justifies the first reason for freedom
of speech protection. Therefore, the flow of information and people’s right to access it should not
be barred by any means of law. As Alexander Meiklejohn notes 60, democracy will not be achieved
if there is a power that manipulates information and oppresses criticism. Meiklejohn depicts that
concept with a town meeting, where the people of a community gather and discuss public interests
in the town. Meiklejohn also emphasized that everyone who attends has an equal right to express
their thoughts and opinions. 61
Equality also means that barriers against expressions and ideas should not exist. If an
expression is offensive, it should be countered by another expression, instead of the country relying
on state intervention through its criminal law. Equality among a society’s members also indicates
that they have the ultimate power in deciding their fate. In doing this, a society’s citizens should
be equally provided with information and the ability to exercise their ideas.
John Stuart Mill cast one of the classic free speech theories. As a philosopher, Mill was
popularly known for his notion of utilitarianism, a concept that explains that human beings always
seek and calculate any action that will give either consequences or advantages. Mill emphasizes
that pleasure and freedom from pain are the only things desirable as ultimate goals for each
individual’s action. 62
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Regarding free speech, another Mill work entitled “On Liberty” posited that this pain could
stem from suppressing such expressions about historical, scientific, theological, philosophical,
political and moral topics. 63 However, in Feinberg’s analysis, expression of opinion is a possible
way to harm others, such as through defamation and sedition 64. While defamation is an expression
that attacks another individual’s reputation, including public officials, sedition is either conduct or
speech that potentially incites attacks toward the authority of a state.
Therefore, those possibilities to harm another become the limits of free speech. If
everyone’s liberty is based on their will, whenever their action carried out because of that will
clashes with other individuals’ will to avoid harm, that is the determination of free speech limits.
There is a substantial difference between conventional public spheres and the internet, as the
internet is mostly controlled by private parties. 65 These private internet companies are taking on a
role as online intermediaries, where they can step in for any online harassment by revoking the
user’s anonymity or removing abusive speech that violates the community guidelines. 66
If a goal of freedom of speech protection is discovering the truth, question arised whether
communicating the truth to a community may be worth harming an individual person. It may seem
wrong, but that debate would not exist if there were a clear scope on what are considered free
speech limits.
The third justification for free speech by Fraleigh and Tuman is to promote individual
dignity and self-worth. As mentioned earlier, free speech guarantees that everyone has equal rights,
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particularly in articulating and expressing their thoughts. Thus, free speech will allow ideas and
information to flow freely. If individuals’ equality is framed within a town meeting analogy, the
flow of ideas among a community is commonly known as the marketplace of ideas metaphor.
Although firstly coined by John Milton in “Aeropagitica” and John Stuart Mill in “On
Liberty,” one of the earliest references of the “marketplace of ideas” concept was in the Supreme
Court of the United States’ jurisprudence, specifically in Justice Oliver Wendell Holmes Jr’s
dissent in Abrams v. United States 67. The case was about the publication of a leaflet that called a
general strike in the US ammunition plans during war times. The law made it a criminal offense
to expressing propaganda because of its alleged intention to hinder America’s war against
Germany. In that case, The Court ruled that Abrams’ political view was considered sedition, and
several individuals, including Abrams were convicted. However, Justice Holmes’ dissent notes
that the ultimate good desired is better reached by freely trading ideas and that the best test for
finding the truth is through market competition. 68
The types of ideas that competed in the era of World War I, when Abrams’ case was on
trial, are undoubtedly different from the market of ideas these days. With the advances in
technology such as the internet, today’s market of ideas would be very crowded, and the exchanges
of ideas alone would encompass a greater variety of ideas.
The current development of society and technology is indeed challenging, and there are
debates on how to regulate speech properly. Regulating speech strictly may seem to conflict with
the fourth justification’s Fraleigh and Tuman that strictly speech control would not work and
would cause harm to society. However, applying regulation requires distinguishing the truth from
the false knowledge and the better from the worse opinion, without coercive power in regulation
67
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from the government. 69 By separating true and false facts and knowledge, people, as they rule a
state, can essentially provide political decision-making for their community. 70
Free speech has two dimensions: the right to impart information and opinions and the right
to seek and receive information. 71 The first dimension is what then leads to press freedom.
However, in the digital age, the internet creates a lot of possibilities for anyone to impart
information. Up to this point, the press, as in professional journalists and ordinary citizens, have
the same rights in seek and impart information to the public. Yet, the press independency will be
undermined through disseminating correct and accurate information to the public, because the
essential value of the disseminating information is transparency. Transparency is required in
government-citizen relations. Not only can this lead to accountability and other good governance
principles, but it also ensures citizens’ rights are not violated.
2.2. Free Speech under International Law
There are several international treaties that regulate defamation and set the contours between
protected and unprotected speech. The most important conventions are the Universal Declaration
of Human Rights (UDHR), 72 the European Convention for the Protection of Human Rights and
Fundamental Freedoms (CPHRFF), 73 and the International Covenant on Civil and Political Rights
(ICCPR). 74
In the UDHR, freedom of expression is regulated under Article 19, as it is stated:
“Everyone has the right to freedom of opinion and expression; this right includes freedom to
hold opinions without interference and to seek, receive and impart information and ideas
through any media and regardless of frontiers.”
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Although there is no specific explanation in this Article, free speech and free expression are
legal terms. Michel Verpeaux states that free speech relates to free expression, which is linked to
the very existence of freedom to reside in a country and eliminate privilege. 75 The placement of
opinions and expression under one article means that they can be protected in the same ways.
However, the phrase “regardless of frontiers” is included to emphasize that freedom of opinion
and expressions are rights that are protected globally. However, there are still limitations on the
expression and opinions articulated. The limitations for expression are enforced whenever the
expressed sentiment violates others’ rights or poses harm to the public. These limitations are
regulated under the ICCPR.
Although it was already written under the UDHR since 1948, the international dimension of
free expression protection is well established under the CPHRFF in Article 10, which states:
“1. Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television, or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions, or penalties as are prescribed by law and
are necessary in a democratic society, in the interests of national security, territorial integrity
or public safety, for the prevention of disorder or crime, for the protection of health or morals,
for the protection of the reputation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority and impartiality of the
judiciary.”
In this international agreement, free expression protection becomes more explicit, as it rules
on the way or form of expression that can be conducted. In Section 2, the scope of the subject of
free expression is limited with compensating interests. However, national security matters can still
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cause another problem, as those will be subjective 76, depending on the ruling government’s
interest.
The ICCPR that was passed in 1966 by the United Nations also protects free expression, as in
Article 19 of the ICCPR, which states:
“1. Everyone shall have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either
orally, in writing or print, in the form of art, or through any other media of his choice.
3. The exercise of the rights provided for in paragraph 2 of this article carries special duties
and responsibilities. It may, therefore, be subject to certain restrictions, but these shall only
be such as are provided by law and are necessary: (a) For respect of the rights or reputations
of others; (b) For the protection of national security or of public order (ordre public), or of
public health or morals.”
The ICCPR distinguishes between opinions and expression. However, the terms serve the
same purpose as in the two previous international agreements. The distinction is meant to
differentiate the dissemination of opinions and expression. Opinion is usually not in a concrete
form, as opinion is a view and thought about an issue. While expression, could be in various forms
such as written communication, art, media, broadcasting, and commercial advertising.
The rest of the sentence in Article 19 is the same as in the CPHRFF. However, the ICCPR
emphasizes two main things: the right of reputations and public order and the different wording
for the national security matter. The ICCPR strengthens the importance of freedom of expression
in international law, as it is considered part of the personal and social dimension. 77
In terms of setting up the scope of free speech, the ICCPR provides a “three restrictions
test.” The test is also known as the three phases test in which it explores the limitation of free
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speech required to satisfy the three elements of the test. That test consists of restrictions that satisfy
the following criteria: 78
•
•
•

It must be provided by law, which is clear and accessible to everyone.
It must pursue one of the specific purposes set out in Article 19(3) of the ICCPR; and
It must be necessary, and the least restrictive means required to achieve its purported aim.

In other words, the restrictions are based on legality, legitimacy, and necessity. Despite the
overt language of the restrictions, it is still challenging to compose and then apply the restrictions
to a national level of human rights and free speech legislation. Although free speech is generally
accepted as a human right, the universal value of human rights is still not globally accepted 79.
The debate on human rights’ universalism stems from two perspectives: a concept or idea and
a normative reality. 80 However, that concept of universalism has been transformed into normative
structures that exist through the international treaties discussed in this section. States are provided
with a handful of international norms that consist of universal human rights, which can be ratified
and adopted into their national laws. The States’ actions to adopt and obey those international laws
can be determined in several ways. According to international law, this can encompass the
interpretation of internal laws, national organizations’ willingness to obey the international laws,
or filling the gap of national laws with international law contents. 81
In terms of defining universal human rights, with free speech as one of the elements, the ICCPR
exemplifies how states can practice free speech legislation and apply it to national-level laws. One
hundred seventy-two countries that have ratified the ICCPR have agreed upon the international
text’s content and its universal concept of human rights. To provide a more specific example,
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Indonesia, which ratified the ICCPR in 2005 and passed Law Number 11 of 2005 on the ICCPR
Ratification, has adopted a couple of its provisions, despite the problems in enforcing it. 82
Based on the definitions of free speech ruled under the international laws mentioned above,
we can assume two things. First, in terms of vertical provision between the state and citizens,
public order or national security matters is the most restrictive limitation on free speech. In another
way, whenever speech incites chaos that leads to a situation that affects the public order, the speech
falls into law-violation conduct. Second, horizontally between private individuals, speech is
considered against the law if it harms others’ rights and reputation.
2.3. Free Speech under Indonesian Jurisprudence
Indonesian society could finally enjoy the right to create and express their ideas freely
starting in 1998. Political speech became easier to express in public, as well as on many platforms.
This is at least what was promised by the government at the time. However, the obstacles faced by
Indonesian through free speech restrictions are still exist.
After 32 years under Suharto’s authoritarian regime, one of the obstacles facing the
Indonesian society is waiting the government to fulfill the promise of democracy and free speech.
The 1998 political reform was still hampered by some criminal provisions that limiting freedom
of speech, something that clearly runs against the Indonesian Constitution in 1945, as the
Constitution ultimate goal is to protect free speech in its provisions.
Freedom of speech is protected in the Indonesian Constitution 1945 (Undang-Undang Dasar
1945-UUD 1945), as the foundational Indonesian constitution. Article 28, regulating the protection
of free speech, states:
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“Freedom to associate and gather, expressing ideas by spoken or written and so forth are
regulated by laws. “
This Article defines clearly the needs of law regulation to protect expression and the many
ways to channel it. According to this Article, it is also established that freedom of expression
limitation should be prescribed by law. Furher, another Article in the Indonesian Constitution
1945, Article 28 F states:
“Everyone has the right to communicate and gather information to develop himself or herself
and the society, also has the right to search, obtain, possess, save, articulate and disseminate
information through any media available.”
This Article emphasizes the extended explanation of free expression, including access to and
sharing of information. Historically, the freedom to associate and gather in Indonesian practice is
considered part of freedom of expression. In the past, the chance to gather and have a dialogue of
opposing views with the government was forbidden. The perpetrators who did this could be
prosecuted for treason. To this extent, the importance of defining the right to gather and associate
in Indonesia’s constitution is equal to the freedom of expression itself.
Despite the enacted laws that lawmakers hoped could protect free speech and guarantee
democracy, Indonesia still struggles to establish a free and democratic society. A number of
surveys and research studies on freedom and democracy in the world have placed Indonesia in
declining positions in the past few years.
In the Democracy Index 2019 issued by the Economist, Indonesia ranked 64th, and its civil
liberties score was 5.59. 83 For the Human Freedom Index 2019 issued by the Cato Institute,
Indonesia was ranked even lower at 81, with personal freedom and human freedom scores at 6.38
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and 6.83, respectively. 84 Those low index scores for Indonesian freedom of speech indicate that
despite the Constitution being ratified in 1945, regulating democracy and its practice, particularly
in free speech, still faces many obstacles.
Article 28F was part of the Fourth Amendment in the UUD 1945, followed by legal reform
in Indonesia—as the Council of Representatives (Dewan Perwakilan Rakyat-DPR) passed the
Human Rights Act Number 39 of 1999. The Act consists of a specific guarantee on free expression,
as stated in Article 14 Section 1 and Section 2, as well as in Article 23 Section 2. A year before
that, legislation entitled Freedom of Expression in Public Space Act Number 9 of 1998 was
officially enacted. The law consists of a set of regulations regarding expressing ideas and opinions
in demonstrations and protests, mainly if these actions are carried out in a public space 85.
Article 9 in the Freedom of Expression in Public Space Act Number 9 of 1998 regulates four
types of expression in public spaces: protests or demonstrations, convoys, general meetings, and
free pulpits. According to the Act, the rest of the law’s content is mainly about how to prepare a
proper and appropriate expression in public spaces 86.
The last chapter of the Act regulates sanctions for the violators of this Act. It is a mostly
administrative sanction. However, in Article 18, there is a criminal sanction for anyone who uses
violence, and it states that the threat of violence hinders a citizen’s right to expressing an opinion
in public spaces. Despite this specific article’s good intention to protect the right to free speech,
ironically, Indonesians’ right to free speech has been violated many times, even by the government.
Freedom House-an organization that conducts research and advocacy on democracy, political
rights, and human rights-notes that Indonesia has made an impressive movement toward
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democracy since the Suharto regime fell in 1998, marking a total political reform. 87 However,
more than 20 years after the reform, the grade of Indonesian freedom is still low: 62 out of 100
with a freedom rating of 3/7, political rights 2/7, and civil liberties 4/7. 88
Political rights are indeed protected, and they are well enforced, with General Election
legislation providing chances for Indonesians to cast their votes. The latest democratic process in
the form of the election was displayed in the National Election in April 2019. The result was
released a month afterward, yet the political views’ differentiation has been sparking conflict, even
chaos. Unfortunately, law enforcement has used cruel means to cope with such a part of free
expression. 89
Law enforcement’s attempt to cruelly limit free expression has been apparent in Indonesian
politics. Since the National Election in 2014, Indonesians were polarized into the two presidential
candidates’ supporters. These two candidates are Joko Widodo, more popularly known as Jokowi,
and Prabowo Subianto. The political battle between the candidates displayed the Islamic and
Pluralism values espoused by each candidate’s supporters. When the 2019 National Election had
the candidates facing each other again, the political polarization sharpened.
Jokowi won in 2014 and ran for a second term in the 2019 National Election. At the end of
the election process when the Indonesian National Election Commission (Komisi Pemilihan
Umum-KPU) was still counting all the votes, protests, offline and online, from Prabowo’s
supporters occurred in many cities in Indonesia. These protests asserted that there was fraud during
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the National Election. Unfortunately, this seems like a pattern 90 where the internet content creators
that slandered Jokowi as the current President were charged for various criminal acts such as
creating hoaxes, defamation, hate speech, and even treason.
One of the treason cases was questionable. During one of the protests, 91 a man yelled that he
was ready to behead. His action was recorded in a video with the full statement as follows:
“From Poso, [I am] ready to behead Jokowi…. Jokowi, prepare to be slaughtered…. God
willing,” he said. The crowd around him responded with chants of Allahu akbar (God is
great).”
His action never became a reality, as he made that statement spontaneously while swept up
into the euphoria of the protest. 92 According to Article 87 of the Indonesian Criminal Code Act, a
treason (makar) is considered as a criminal act once there is an initial act to fulfill the intention or
the plan. 93
The Indonesian civil liberty index is also in an alarming situation, indicated by how a handful
of laws passed by the government are shutting down freedom of speech instead of protecting it. In
August, the Ministry of Communication and Information (Kementerian Komunikasi dan
Informatika-KOMINFO) shut down the internet in Papua and West Papua Provinces because of
protests and violence 94. Without clear and legitimate reasons, the policy is harming citizens’ rights.
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It is blocking any information the society wishes to obtain, true and false, useless and useful, and
this action strays far from resolving the conflict in Papua itself. 95
With several laws related to human rights and freedom of speech, no clear and specific scope
has been defined for limiting free speech in Indonesia. Meanwhile, in other countries, several
unlawful expressions are outlined under its Constitution, and these countries laws will be explored
in this chapter as well.
Indonesian laws seem to provide such free speech limitations by recognizing defamation.
However, only the type that causes harm to reputation and dignity can be actionable defamation
without setting up the definition or standards. Obscenity 96 is also regulated as an unlawful
expression, but the definitions in some laws are vague. Blasphemy has sparked controversies and
debates since the law was firstly established, as it also evidently harmed a group of religious
minorities. 97
While defamation is the limitation on forms of speeches that are not constitutionally protected,
Indonesia, with the civil law system, has not changed its defamation-related articles under the
Indonesia Criminal Code Act. The whole Criminal Code Act has not changed since the first time
it was passed in 1946 by the Indonesian government, as it was a legacy from the Dutch after the
country colonized Indonesia. At this point, in Indonesia, defamation laws still have criminal
prosecution as the sanction, although there is already civil sanction provided in each defamationrelated Article.
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The unchanged Criminal Code Act is now creating a challenge in Indonesian law practice.
For instance, in Prita Mulyasari’s case, a patient who wrote a consumer complaint that was charged
with criminal defamation, the attorney was initially charged Prita with Articles 310 and 311
Criminal Code Act (slander and libel). Eventually, the attorney also added the IET Act provision
in Article 27 Section 3, which was intended to regulate online defamation. The cruel thing was
how Prita faced many defamation charges via the Criminal Code Act and IET Act. 98
The criminal charges for online defamation are not limited to Prita’s case, although the
existence of free expression limitations written in the IET Act was originally intended for good,
the definition is also not clear enough, as the Article does not provide specific elements of what is
considered online defamation. That is also why consumer complaints, as in Prita’s case, were
captured under online defamation.
2.3.1. Indonesian Free Speech Limitation: Pornography
As discussed in Chapter 1, Indonesia was facing moral issues that against Indonesian law
during the Reformation Order. The moral issues stemmed from the Islamic values, which is a
majority religion practiced by Indonesians. Indonesia is neither a secular country nor Islamic
country. 99 The Indonesian Constitution 1945 state that Indonesia is based upon belief to One and
Only God, but it does not specifically mention any religion. 100 The Article 29 Section 2 which
stipulates that the State guaranteed the exercise of religion and belief of each citizen is confirming
that religious values are the basis of lawmaking in Indonesia. 101
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Considering that politics of religion in Indonesia, the government could pass law that
regulates religion practice of its citizen and laws that imposing criminal acts that based on moral.
Disseminating pornographic material or doing act with pornographic content are considered as a
crime in Indonesia as those are against moral values that consistent with Islamic values which
dominantly practice among Indonesians.
Law that based on moral and Islamic values is portrayed under the Chapter IV of the
Indonesian Criminal Code Act. The Chapter titled “Crimes Towards Decency”, which consist of
Articles 282 and 283 the Criminal Code Act. Unfortunately, the language in the provision is using
“decency”, instead “pornographic material”. Therefore, when the articles banned the act of
broadcast, show, create and offer a writing, image and things that could violate decency, the
articles led to multiple interpretation, as any crimes could be considered as acts that violate
decency. 102
Not only in offline realm that regulated by the Criminal Code Act, but also the IET Act as
the law about internet that consist of problem of clarity on what is considered as a cyberporn. The
Article 27 Section 1 is also using the term “…material which violate decency”. Considering the
hierarchy of the IET Act, the bill could rely on the Criminal Code Act, but it is useless since the
Criminal Code Act is using the same term. Finding the clarity definition of “decency could also be
done by compiling and summarizing the wide definition of “decency”, but the ultimate solution
would be using a jurisprudence-a source of law that under Indonesian legal system is not a primary
source-but could corroborate the definition of “decency”.
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2.3.2. Indonesian Free Speech Limitation: Blasphemy
According to the Article 29 of the Indonesian Constitution. State will protect and guarantee
the freedom of religion of Indonesians. The Article then act as a “permit” where the government
create law about a private sphere of its citizen in religion, as evidently with how Indonesian
government administering religious within citizens under the Ministry of Religious Affairs. In
regards of creating law, there is also a provision about religion that includes blasphemy as a
criminal act.
In Indonesia blasphemy regulated under the Articles 156 and 156a of the Criminal Code
Act. However, these two Articles formulate the blasphemy slightly different. Article 156 states
that publicly expressing hostility, hatred, or defamation towards one or multiple groups in
Indonesia is a crime. The phrase “…one or multiple groups…” refers to race, nationality, religion
and other identification status according to the Indonesian constitutional law. Meanwhile the
banned act in the Article 156a is express feelings or doing act which consist of hostility, abuse or
blasphemy towards practiced religion in Indonesia.
Originally, the blasphemy Article in the Criminal Code Act was only in Article 156. Later
in 1965, President Sukarno issued a Presidential Decree Number 1 of 1965 on Prevention Abuse
and/or Blasphemy. The Decree was a monumental regulation at the time, considering the Article
4 of the Decree states that it added the Criminal Code Act’s blasphemy criminal provision in
Article 156a. The new Article was meant to provide clarity with the banning of expression or act
that influence people to not to practicing any religion. 103
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Despite the lack of data clarification, according to the 2010 census, there are more than
180 ethnic religious communities in Indonesia, or about 10-12 million people. 104 The distinction
between those who practicing religion and faith stemmed from the 1952 Minister of Religious
Affair Decree that defines religion as a monotheistic understanding and faith as a beliefs practiced
by ethnic minority groups. 105 Unfortunately, the blasphemy Articles in the Criminal Code Act and
the Presidential Decree are called as laws that curbing free speech and enable hostility towards the
minority religion and faith groups, 106 instead providing tolerance. Particularly for the Presidential
Decree, it has been misused by prosecutes more than 150 people, mostly religious and faith
minorities. 107
2.3.3. Indonesian Free Speech Limitation: Treason
Another free speech limitation under the Indonesian legal system is Treason. Treason is
regulated as part of the Chapters I of Crimes Against National Security, II of Crimes Against the
Dignity of the President and the Vice President, and III of Crimes Against the Sister Countries and
The Government. Under the Criminal Code Act, treason translated as makar. However, makar is
not an original Indonesian word, as it is a loanword from Arabic that means deceitful act. 108
Considering that until today Indonesia does not have any official translation of the Criminal
Code Act by the government, the usage of the loanword is confusing. Furthermore, in Indonesian,
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makar is a direct translation for aanslag, a dutch which means an attack or an assault, and there is
no specific explanation under the Criminal Code Act about those words. 109
The meaning of makar as treasonous conduct remain debatable to this date. The provision
was already judicially reviewed in the Indonesian Constitutional Court. The Court was partially
rejected the judicial review lawsuit. 110 The verdict provides legal standard that the application of
this provision is not requiring threat to be undertaken.
The treason provision apparently has been violated citizen’s rights in expressing ideas,
especially minority groups that has been facing racism act and discrimination. 111 In regard to
freedom of expression, criticizing the government or expressing the injustice that faced by some
people is not a crime of treason.
2.4. Free Speech under the United States’ Jurisprudence
Freedom of speech in the United States has its own experiences and practices. Free speech is
protected under the First Amendment. The United States Supreme Court decided one of the earliest
defamation cases in New York Times v. Sullivan, which is considered as the first Supreme Court
case to constitutionalize libel law. 112
With the rise of civil rights movements in the country during the 1960s, the lawsuit filed by
Sullivan was viewed as one of the tools available to quiet the opposition, 113 and this was indicated
in several libel suits against the New York Times fundraising advertisement. The efforts to counter
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the civil rights activism were also evidenced in the lawsuit which each filed by Alabama Governor
John Patterson and Montgomery Mayor Earl James. 114 In both lawsuits which filed in May 1960
and January 1961, respectively, the defendants are the New York Times, four Alabama ministers:
Ralph D. Albernathy, Fred L. Shuttlesworth, S.S. Seay Sr., and J.E. Lowery, and Martin Luther
King Jr. Governor Patterson lawsuit’s verdict was $1,000,000 for punitive damage. Meanwhile,
Mayor Earl James’s was awarded for $500,000. However, with the United States Supreme Court’s
decision on The New York Times v. Sullivan, the fact in the case is equally applicable to the other
lawsuits, which then reversed the Governor Patterson and Mayor James’ cases. 115
New York Times v. Sullivan case also became essential in U.S. jurisprudence, because before
the case, defamation was considered to be a state-enforced law rather than a federal one. 116 Courts
assumed that defamatory publication was not protected under the United States Constitution and
there was no requirement for the plaintiff to show any publication containing the alleged
defamatory content. 117 It was the actual malice principle, defined as “knowledge that it was false
or with reckless disregard of whether it was false or not” brought into the court that made the case
essential and made a distinction for such defamatory falsehoods. 118
The existence of a false and defamatory facts appears as a challenge in constitutional
protection for publishing opinions because people may restrain their opinion if imposed by the fear
of judgement. Through the New York Times v. Sullivan, the Court assert opinion as one of the
aspects of the United States’ approach to defamation law that was affected by the case. 119
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The Court argued two assertions to counter the Alabama Court from constitutional scrutiny.
The first is that the proposition of “Fourteenth Amendment is directed against State action and not
private action” is not valid 120. The state rule of law applied by State Court imposed frail limitation
on free press and free speech. 121 The second is about the invalid constitutional guarantee on the
freedom of speech and freedom of the press. Considering that the allegedly publication material in
the New York Times was published as a paid commercial advertisement. 122
The actual malice provided changes in the US libel law essentially, as it given new standard of
defamation harm experienced by the public official. The changes provided by actual malice is
important in facing lawsuits that could lead to the silencing of the press duty in seeking the truth
and the public’s right to express criticisms, which are the elements of democracy.
There is no specific distinction under American jurisprudence between offline and online
defamation. Legislation for online defamation is specifically regulated in Section 230 of the
Communications Decency Act, which provides immunity for online intermediaries for the content
provided by users of their services, including online defamation.
Settlement for defamation in the United States is mainly under civil law. The reason is that
defamation usually causes harm to a private entity. Civil liability is also usually less burdensome
than a criminal liability because the case settlement, offering a remedy by paying fines, will not
take away a person’s freedom as in criminal liability.
Specifically for online defamation, Section 230 defines “access software provider” 123 it
explicitly mentions a handful of acts such as filter, screen, pick, choose, receive, and display. This
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specific definition is adequate to determine the scope of online conduct regarding online
defamation.
An early example of the implementation of Section 230 is the Zeran v. AOL case in 1997,
where Zeran sued AOL for liability for defamatory content. The content was published in an
advertisement on the AOL bulletin board. The advertisement sold the items that glorified
Oklahoma Bombing, putting up Zeran’s name and contact info for anyone who wanted to buy it.
AOL defended its stance by relying on Section 230. AOL raised the Act as an affirmative defense,
arguing that AOL should be immune from claims based on the content published by a third party.
The Zeran v. AOL decision affected the immunity of computer service providers on a federal level.
Therefore, the computer service provider would not be treated as a publisher. Any lawsuits that
look for computer service providers’ liability of a traditional publisher’s role will be barred. 124
Furthermore, in regard to free speech, Zeran v. AOL decision emphasized the importance of
Section 230 to avoid the potential chilling effect on free speech.
Despite the paradigmatic application of defamation under Section 230, the law covers
many more aspects of free speech. 125 In practice, the courts’ interpretation of the immunity claims
under Section 230 covers various contents such as deceptive trade practices, false advertising, and
unfair competition. 126
Section 230 regulates interactive computer services’ immunity because tort-based lawsuits
may pose new and developing challenges to internet freedom of speech while avoiding the
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restrictive effect. Congress intended for Section 230 to encourage service providers to self-regulate
their process of disseminating offensive content over their services. 127
Section 230 has been criticized, although not specifically about the limitation. Instead,
some have proposed new exceptions under the provisions. However, accepting new exceptions
under Section 230 could affect its clarity. Two decades after Section 230 was enacted, the United
States Congress started to tinker with it. Enacting FOSTA (Fight Online Sex Trafficking Act) in
2018 is one example of the attempt to repair the scope of Section 230. 128
The FOSTA and the Stop Enabling Sex Traffickers Act (SESTA) were enacted on April
11, 2018. The acts enable the victims of online sex trafficking to crack down on websites that
facilitate trafficking. 129 The bills also make it more possible for either prosecutors or private
citizens to track and pursue the websites that the sex traffickers use.
Despite the bill’s good intention, considering the effect of online sex trafficking, the bill
also has setbacks. With the FOSTA law, the existing Section 230 is affected, as the internet
platforms would be responsible for sex trafficking content embedded within the third-party
content. 130 This provision is contrary to the exemption of liability for internet content providers
that have been established by Section 230. Laws like FOSTA have impacted internet freedom. The
internet content provider will likely have to take down content due to Section 230 providing much
less immunity. FOSTA will also affect how the plaintiff’s lawyers will expose new exceptions and
pose a workaround for this provision. 131
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Another online defamation ruling in the United States is under the Securing the Protection of
our Enduring and Established Constitutional Heritage (SPEECH) Act, a federal statute enacted in
2010. The SPEECH Act governs foreign libel judgments’ immunity with limitations if the foreign
legislation does not provide equal protection to the First Amendment. The libel defendant, a U.S.
citizen, was found liable for such a case.
The SPEECH Act regulates “libel tourism,” which is defined as an act intended to bring a
defamation suit in a country with plaintiff-friendly libel laws. 132 Libel tourism is related to
questions mostly about the jurisdiction of where the lawsuit should be filed. The concept of libel
tourism allows the plaintiff to benefit from substantive and procedural law. 133
Although some states enforce criminal defamation laws, 134 the famous case of New York Times
v. Sullivan significantly changed how states regulate criminal defamation. Most of the states have
now repealed their criminal defamation laws.
One of the examples of an unusual criminal libel law prosecution is Mink v. Colorado. In 2003,
an allegedly defamatory publication from Thomas Mink on his professor at the University of
Northern Colorado resulted in him being sent to jail. However, a federal district court dismissed
his case because Mink lacked the standing to challenge the criminal libel law’s constitutionality,
as no charges were pending against him. 135
Democracy has commonly been known as the ideal form of rule, particularly since the end of
the Cold War. 136 Ringen claims that democracy is better than any alternative form of rule because
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it guarantees society’s needs when that society lives under democratic rule. 137 If the elements are
implemented correctly and properly, democracy provides the right of the people equally.
Democracy also perceives diversity and the different views that can arise in a country. As the
differences arise, protecting society’s fundamental freedom under democratic rule also becomes
essential.
While democracy is still commonly recognized as the ideal principle through which to govern
a society, in recent years, democracy has been challenged. Especially when the COVID-19
pandemic hit the world in 2020, the public health issues enable governments throughout the world
enforced strict policies in the name of health, such as strict surveillance and silencing criticism of
health mitigation by jailing people who expressed opposing views. 138
In democratic nations, freedom is necessary to guarantee that everyone has a right to express
their views, beliefs, and opinions in many ways. In political terms, free expression is a substantial
component of running a government, as the ability to perceive others’ political stance will help the
government proceed in a specific direction while running its country. 139 However, the main
problem of free speech protection is usually arise from defining a specific scope of free expression.
Particularly in political speech, Saunders suggests that as long as the different political views are
well articulated, it may not be received as a harmful expression that may cause violent expressions
during the dissent. 140
The effective regulation of free speech then becomes crucial as, ideally, it depicts how the
government keeps democracy as its rule of law. A well-practiced democracy will help protect
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many expressions. A good democracy is also guaranteeing the self-governing by citizen remain
implemented. With self-governing, check and balances process to the government will be applied
as well.
Self-governing works if people feel free to criticize their government and receive
information. 141 However, Meiklejohn argues that even though self-governing means people need
only measure the strength or weakness of the control and resistance to the ruler group, the
implementation is not that simple. 142 Meiklejhon claims that the rulers and the ruled in a country
are the same individuals, but the relationship cannot be expressed by force and compulsion. 143 This
means there must be consent between the ruler and the ruled presented in a country’s constitution.
This constitution regulates the limitation of expression for the citizen. That includes criticisims of
the government or the ruler, which can also be considered part of political speech.
As speech is considered individual conduct, freedom of speech has been mostly known as an
inseparable part of privacy rights. As claimed by Delany and Carolan, privacy and free speech can
be viewed as two complementary values 144 This argument is also supported by Adam Moore, who
opines that free speech and privacy are equally important in regard to autonomy. 145
The relation between privacy and free speech among citizens was also emphasized in
Bartnicki v. Vopper. This case examined a radio station’s liability for broadcasting a recorded
telephone conversation between two labor officials. Even though the underlying wiretap was
illegal, the defendant’s conduct was protected by the First Amendment. The First Amendment’s
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protection towards wiretapping statute was emphasized by the US Supreme Court, in which the
Court argued that wiretapping statute was “a content-neutral law of general applicability”. 146
The judges also noted that a citizen’s free speech right was a valid governmental interest that
protected personal communication. 147 However, through his dissenting opinion, Chief Justice
William Rehnquist expressed his dissent over how the decision would affect speech. Another
dissenting opinion came from Justices Rehnquist, Antonin Scalia and Clarence Thomas, noted that
technological advances that could allow millions of confidential conversations to flow through
electronic systems would become harmful for privacy. 148
Similarly, in Cohen v. California, the citizen’s right of speech was also tested in the case. This
case is more of a sedition case, but it shows how a citizen’s speech can be examined by the ruling
government to measure the type of protected speech it fits. The Supreme Court of the United States
found that Cohen’s jacket, which displayed the statement “Fuck the Draft,” was not an offense.
The Court found that there was no intent to incite disobedience or disrupt the draft. 149 In other
words, the expression was not found to violate moral limits or create a disturbance in society.
Protection of free speech or expression also means the way the state guarantees the individual
right of dignity, and the way citizens earn equal respect. 150 At this point, it does not mean that one
can express himself or herself in any way. For example, there would be defamation when the
expression goes beyond the limits of protected expression.
Although many different laws apply to define what exactly defamation is, the conduct is a
conflict between two well-established rights: free speech and the right to reputation. 151 Those two
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rights are considerably well-established as they two represent the core value of the human being
in dignity and reputation.
Other than the statutes and the key cases that were explained in the previous section, the First
Amendment also provides numerous limitations in regard to free speech in the United States. These
limitations show that some speech types are not protected under the law. The categories of speech
unprotected by the First Amendment are obscenity, true threats, and false commercial speech,
among others.
2.4.1. The United States Free Speech Limitation: Obscenity
Although the definition of obscenity, still lacks clarity, considering each person can have
different views on such content, it is a legal concept that defines particular material—usually
sexual—that constitutes an offense to the public decency.
Obscenity, is defined the Miller Test. The test is required for determining obscenity in
expression. The test was first introduced in the case Miller v. California, which consists of three
questions:
(1) whether ‘the average person, applying contemporary community standards’ would find
that the work, ‘taken as a whole,’ appeals to ‘prurient interest’
(2) whether the work depicts or describes, in a patently offensive way, sexual conduct
specifically defined by the applicable state law, and
(3) whether the work, ‘taken as a whole,’ lacks serious literary, artistic, political, or scientific
value.
In Miller’s case, these required guidelines were purposefully used to measure the obscenity
of unsolicited mail with explicit sexual content. The test becomes important to measure the
violation of free expression, as the common definition of obscenity is something that is “disgusting
to the senses … grossly repugnant to the general standard of what is appropriate”. 152
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Upon the guidelines established in Miller v. California, the Supreme Court of the United
States was attempting to set up a clear distinction between the expression of art and inappropriate
expression. The term “inappropriate” may not seem to be a legal term, as it is considered a moral
term. However, obscenity has been a longstanding issue in the legislation process in every country.
One of the potential legal challenges that might arise from obscenity, or pornography as a term in
a broad sense for all sexually explicit materials, 153 is when the expression is more glorified for the
sexual content alone, instead of for the sake of art.
The possibility that obscene expression could offend and harm people’s reputations or
potentially spur one to commit crimes should be enough to consider that the distinction of obscene
expressions in the scope of free speech supports the legal system.
Another case that also tested obscenity as a free speech limitation was Smith v. California.
This case undermined free press, and it started when a bookstore owner in Los Angeles named
Eleazar Smith allegedly violated a city ordinance. He was convicted for having “any obscene or
indecent writing or book” in his bookstore.
Smith’s case went to trial, and he was convicted, even though he did not know the content of
the book that he sold. However, The Court found that the city ordinance violated the freedom of
the press. This means that the book industry, including the publication and distribution—the role
that Smith held with his bookstore—was essential in the freedom of the press.
2.4.2. The United States Free Speech Limitation: True Threat
One of the definitions of true threat can be found in the Virginia v. Black case in 2003. The
case provides definitions of true threats as “statements where the speaker means to communicate
a serious expression of an intent to commit an act of unlawful violence to a particular individual
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or group of individuals.” The case tested cross burning as an expression that meant to poses
intimidation or threats. This case placed emphasis on the actual intent and seriousness of the
threat. 154
This test is applied to expression that seems threatening. The threatening communications
are based on three justifications: preventing fear, preventing the disruption that follows from that
fear, and reducing the possibility of violence that will occur. 155
The true threat test was first introduced in the case of Watts v. United States in 1969. Robert
Watts was attending an anti-war protest. During the discussion about police brutality, Watts
mentioned that he received the 1-A classification to joining the military. However, Watts had
decided he is not going, for which he said: ”If they ever make me carry a rifle the first man, I want
to get in my sights is L.B.J.” 156 Shortly after that, he and the crowd laughed, which indicated that
he did not have a serious intention of killing the president. The statement still occurred under the
“what-if” condition. Therefore, as the Court considered Watts’ context, his expression was
considered political hyperbole rather than a true threat unprotected by the First Amendment. 157
This means that Watts’ action was not a violation of 18 USCA § 871 on threats against the
president or successors to the presidency.
The Supreme Court, in this case, stated that the law must draw a strict distinction between
speech that is protected and expression that is potentially posing a threat. This was emphasized
when the Supreme Court stated that there is a requirement for the government to prove that a “true
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threat” was brought forth by Watts. They also stated, “We do not believe that the kind of political
hyperbole indulged in by petitioners fits within that statutory term.” 158
The court also emphasized the pertinence of political hyperbole in Watts’ statement based
on three contextual factors: that it was a political speech, that it was a statement that was “expressly
conditional,” and that the listeners laughed after the statement was made.
2.4.3. The United States Free Speech Limitation: Commercial Speech
While commercial speech is protected under the First Amendment, this form of expression
does not receive as much protection as political speech does 159. In the case Valentine v.
Chrestensen that occurred in 1942, F. J. Chrestensen distributed handbills to advertise his business
about a tour on his private World War I submarine. When police warned him that his flyer
distribution violated the New York City Sanitation Code but that flyers about protest were allowed,
Chrestensen produced more flyers with his business advertisement on one side of the flyer and, a
protest of the New York city’s rejection on accommodation facility for his exhibition business on
the other side. 160
In the Court, Justice Douglas stated that “We are equally clear that the Constitution imposes
no such restraint on government as respects purely commercial advertising.” 161 This means that
the First Amendment did not protect Chrestensen, but still no proper definition of commercial
speech either.
This case also shifted how commercial speech treated under the First Amendment.
Valentine v. Chrestensen held that speech by a commercial enterprise that provides information to
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the reader or listener about truthful and valuable information may be treated in much the same way
as political expression to its recipients. 162 However, the Court holds that since commercial
advertising is supporting business activities, it should be regulated in the matter of public interest
like any other business activities. 163
Another landmark case of commercial speech happened in 1976, Virginia State Board of
Pharmacy v. Virginia Citizens Consumer Council, Inc. This case is a class-action lawsuit that was
filed on behalf of drug consumers over a regulation that prohibited licensed pharmacists from
advertising their prescription drug prices.
The Court decided that price advertising, as one form of commercial speech, is protected
by the First Amendment. Speech that is intended to create profit falls into the public interest.
Therefore, the policy of the Virginia State Board of Pharmacy is not allowed because it restricts
public expense and lawful, competitive pricing terms.
2.5. Free Speech under Australian Jurisprudence
Australia played a vital role in the drafting process of the UDHR, as one of the eight
countries involved. 164 Australia also signed and ratified the ICCPR in 1972 and 1980, respectively.
However, Australia has never adopted the treaty into its domestic law. To date, no national
legislation explicitly regulates free speech, including the Australian Constitution.
The inexistence of a Bill of Rights under the Australian Constitution has also emphasized
the overview of “Rights”, 165 making the protection of free speech difficult for courts to develop in
a way that reinforces a principled and coherent rights jurisprudence. 166 Upon the High Court
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judicial decision that interprets the Constitution, the closest freedom of speech protection provides
freedom for exchanging information and communication within society. 167
Even though Australia does not explicitly regulate free speech in its Constitutional Charter
or Bill of Rights, as a common law country, Australia may impose a principle that Parliament
presumes not to intend to limit fundamental rights, including free speech. 168 The Australian
Constitution itself regulates the principle of legality. The principle in Section 17.28 of the
Constitution provides that those executive immunities should be only as wide as necessary for the
legislative purpose, and they should not inordinately derogate individual rights. 169
The presumption principle means that unless it is depicted in clear terms, Parliament should
not limit free speech. One of the cases that restated this principle was Coco v. the Queen in
1994.The case, although not specifically about free speech, is still related to the fundamental rights.
Santo Antonio Coco was convicted for offering bribes to Australian Commonwealth officers.
However, much of the evidence was gained through a series of trespasses on Coco’s property that
the officers executed by installing listening devices. Coco then appealed his conviction because of
the invasion of privacy of the officers installing listening devices in his house. The case illustrates
a person’s fundamental common law right to exclude others from premises they posses. 170
The High Court of Australia stated that it should not impute to the legislature an intention
regarding fundamental rights, but that an intention must be clearly manifested by unmistakable
and unambiguous language. 171 In the case of Coco v., the Queen, the listening devices were
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installed by two police officer working undercover as telephone repairmen and was approved by
a judge.
The Australian Invasion of Privacy Act of 1971 indeed mentions that the usage of listening
device by police officers acting in the performance of their duty, along with approval by a Supreme
Court Judge, is allowed. However, before giving approval, the judge has to consider the gravity of
the matters being investigated; the extent to which the privacy of any person is likely to be
interfered with; and the extent to which the prevention or detection of the offense in question is
likely to be assisted. The judge must grant his approval subject to such conditions, limitations and
restrictions as are specified in his approval and as are in his opinion necessary in the public
interest. 172
In Australia, installation of the devices should have required consent from the occupant of
the property. The Invasion of Privacy Act determines that consent under the law. The Court’s
verdict was that the power to approve the installation misapprehended the power conferred by the
Invasion of Privacy Act. The unlawful authorization was also supported by the application of
authorization in some cases such as the Canadian case of Lyons v. the Queen in 1984 and Dalia v.
United States in 1979. According to these cases, the principle of authorization means that the
legislature should not intentionally empower a judge to authorize unlawful acts.
Although the two elements are opposed, privacy and free speech are always in the same
discourse, especially regarding right to expressing speech that may harm to someone’s privacy. In
these modern days, the debate between privacy and free speech is getting more essential. However,
free speech and democracy are indeed declining throughout the world. 173 However, Australia is
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doing well on the freedom index 174,

175

yet, Australia is also still struggling with how the

government’s actions will have a restrictive effect on Australia’s free speech. One of the latest
examples is a police raid on two Australian press offices. 176 There are indeed limitations for free
speech and free press, but under any circumstances, hampering press action to provide information
to the public cannot be justified.
If the United States has New York Times v. Sullivan as one of the landmark cases of free
speech, Australia has Lange v. Australian Broadcasting Corporation. This case happened in 1997,
and it demonstrates the Constitution’s interpretation that provides qualified privilege is compatible
with the freedom of political communication principle.
The political communication principle that was brought forth and tested in the 1997 case
made the government prescribe the primary notion that it is essential to exchange political
communication between the government and citizens. Therefore, the representatives could inform
the public of political matters and shape a better government system. 177
Another case that happened five years before in 1992, is Australian Capital Television v.
Commonwealth of Australia. The government’s plan was to regulate and prevent any electronic
political advertising paid for by the political parties during election campaigns. 178 However, the
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Australian High Court stated that as a liberal democratic country, free political speech is important
and should apply within the country. 179
The idea of political speech as an essential element in the democracy stems from the
inevitability of gatekeeping and scrutiny of a government’s policy so it would not violate the
citizens’ rights. In the 1992 case, a political ad campaign was using a public frequency to broadcast
political ideas, so if any parties used that without any requirements, that would be equal to using a
citizen’s property.
Besides the landmark case, Australia has several laws that consist of regulation on specific
speech or expression types. Examples are the Criminal Code Act 1995 that regulates the offense
of advocating terrorism, the Australian Security Intelligence Organization Act 1979 on expressions
regarding “special intelligence operations,” Sections 70 and 79 of the Crimes Act on general
secrecy, and the Racial Discrimination Act 1975. 180
On regulations related to an expression that advocates terrorism and threatens national
security, the debate is over to what extent some expressions fall into these categories. The
definition of the current law is vague, especially regarding disclosing a “special intelligence
operation,”. 181 The debate centers on whether what is considered a special operation should still
be under public scrutiny, as the public should know the importance and urgency of regulating such
provision. Therefore, the counterterrorism and national security laws should be further reviewed
such that those legislations do not interfere with free speech. 182
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Despite the fact that a Bill of Rights does not exist in the Constitution, nor does anything
on free speech limitations, Australia has provided several restrictions, namely criminal law,
incitement and conspiracy, contempt law and sedition law. 183
2.5.1. Australian Free Speech Limitation: Criminal Laws
The Australian Criminal Code Act provides several restrictions for free speech in regard to
criminal conduct. Those offenses are:
•

Section 80.1 (Treason—materially assisting enemies);

Under Australian criminal law, treason is considered a violent attack that causes harm or
death of the Sovereign (Royal Family), the Governor-General or the Prime Minister. Waging
war or preparing war against the Commonwealth of Australia is also considered treason under
the provision.
•

Section 80.2.1 (Urging violence against the Constitution);

This provision is about an act of sedition, which under the Criminal Code Act is an offense
(by force or violence) to overthrow the Constitution, the Government, or the lawful authority of
the Australian Government. Other forms of sedition under this provision are urging interference
in Parliamentary elections, urging violence with community, urging a person to assist the enemy,
and urging a person to assist those engaged in armed hostilities.
•

Sections 80.2.5 (Urging violence against groups); 80.2.5 (Urging violence against
members of groups); and 80.2.7 (Advocating terrorism)

As mentioned in the section above, these three offenses are also considered sedition acts.
Groups in sections 80.2.5A and 80.2.5B are those who are distinguished by race, nationality,
religion, or political opinion. Instead of attacking the government directly, the acts of violence
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originate from one group and being targeted at another group. The force or the violence becomes
a national security matter and falls into sedition because of the threat to the peace, order, and
good government of the Commonwealth. 184
Regarding advocating terrorism, any act that urges other parties to engage in conduct or
assisting the conduct of an organization or country that is at war with Australia, whether the
existence of a state of war has been declared, is defined as terrorism. 185
• Sections 11.4 (Incitement to crimes) and 11.5 (Conspiracies)

Other free speech limitations under Australian criminal law are incitement to crimes, where
incitement may relate to offenses against the Commonwealth laws. The offenses are not only
limited to serious offenses, but such also as involvement in violence. 186 While conspiracies are
considered an act when one person has committed the act by entering into an agreement with
another person, or more than one person, to conspiring toward the Commonwealth law and is
punishable with 12 months’ imprisonment.
Several modern conspiracy cases against the Commonwealth have centered on defrauding
the Australian Government. In 2020, three men were charged for defrauding the Australian
Government while working for an Australian agency. 187 The perpetrators allegedly conspired to
direct information technology contracts to a specific supplier outside the government and
received income from it. For the conspiracy offenses, the three men were charged with Section
135.4 of the Australian Criminal Code Act, instead of Section 11.5, because of the element of
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the joint action taken by the perpetrators to gain benefit (financial) from the third party, which
was a Commonwealth entity. 188
Two other cases that exemplify this occurred in 2008 and 2010, with the enforcement of
conspiracy provisions in Section 11.5 of the Australian Criminal Code Act. The cases are The
Queen v. LK and The Queen v. RK. On May 2008 LK and RK were charged with conspiracy and
money laundering of more than $1 million in violation of Sections 11.5 and 400.3(2) of the
Australian Criminal Code Act. LK’s and RK’s actions were also considered reckless, with the
money being part of a conspiracy toward committing a crime, as the money was part of the
Commonwealth Superannuation Scheme that had been defrauded. 189 These cases, however,
became controversial, because in the Appellance Court, a question was raised about the
interpretation of Section 11.5 about conspiracy as the criminal act.
2.5.2. Australian Free Speech Limitation: Secrecy Laws
The secrecy law limitation to free speech was imposed to protect the exposure of state
secrets that are potentially harmful to state security. In regard to the open government and
accountability principle, secrecy laws are connected to the modern concept of free speech. 190 This
means criticisms toward the government are required in an open society and democratic country.
However, one should be careful in discussions about information that is related to the state and is
therefore connected to the lives of citizens. The concern of state secrecy laws is how the
appropriate determination of the harm to state security can be identified. The accusation of harm
toward state security is one-sided most of the time, and in Australia this is also the case.

CRIMINAL CODE ACT S 135.4.1 (Austl.).
Duncan Brakell, Conspiracy, A Jury, the Constitution, and A Swiss Bank Account: The Queen v. LK; The Queen v.
RK [2010] HCA 17, 14 UWSLR 85, 85 (2010).
190
See Australian Law Reform Commission, Traditional Rights & Freedoms – —Encroachments by Commonwealth
Laws, 87.
188
189

61

In 2019, the Australian Federal Police raided the ABC press office and journalist Annika
Smethurst’s house. The raid was undertaken due to an alleged unauthorized leak of “national
security information” in a story that was published by Smethurst the year before. 191 The ABC
station’s office was raided, and police seized thousands of documents over the ABC investigation,
which allegedly contained evidence of Australian war crimes in Afghanistan. 192
Despite the protest, particularly from the journalists—by redacting news on the front
page 193—the Australian government’s action was valid and did not go against free speech on
political matters. The court rejected the legal challenge imposed by ABC, stating that the warrant
was legitimate, and that the investigation was valid for national security matters. 194
Regarding legislation, Australia also has numerous laws that impose criminal punishment
for breach of secrecy, such as the Crimes Act 1914, the Aboriginal and Torres Strait Islander Act
2005, the Australian Securities and Investments Commission Act 2001, and the Australian
Security Intelligence Organisation Act 1979.
2.5.3. Australian Free Speech Limitation: Contempt Laws
Under the Australian legal system, contempt is conduct by a person who intends to interfere
with the administration of justice. Before 1987, contempt laws, particularly contempt of court,
were derived mainly from common law principle. 195 The Australian Law Reform Commission
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recommended regulating contempt laws in statutory forms. 196 However, the common law principle
still applied, especially for proceedings conducted by State and Northern Territory Courts. 197
The common law test of contempt offense is defined as “real risk, as opposed to a remote
possibility, that the article was calculated to prejudice a fair hearing.” 198 In the case of The Queen
v. Glennon—where Glennon as the convicted was allegedly expressing contempt to the court—
the High Court of Australia formulated the test of the contempt. “A finding of contempt... depends
upon proof that the publication has, as a matter of practical reality, a real (or clear) and definite
tendency to interfere with the administration of justice, that is, to prejudice a fair trial.” 199
Several laws regulate offenses to make insulting language against public officials and/or
to interrupt proceedings, such as the Administrative Appeals Tribunal Act 1975, the Judicial
Misbehaviour and Incapacity (Parliamentary Commissions) Act 2012 and the Law Enforcement
Integrity Commissioner Act 2006. In addition to the contempt provisions in these legislations,
provisions also exist to address offenses of false and defamatory expressions of a public agency
or its members. It is also an offense if defamatory expressions are intended to bring a public
office’s members into disrepute. These offenses can be found in Section 264E of the Bankruptcy
Act 1966, Section 674 of the Fair Work Act 2009, Section 61 of the Judicial Misbehaviour and
Incapacity (Parliamentary Commissions) Act 2012, Section 60 of the Royal Commissions Act
1902, and Section 170 of the Veteran’s Entitlement Act 1986.
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2.6. Free Speech under the Netherlands’ Jurisprudence
Article 7 of the Netherlands Constitution regulates free speech in the Netherlands. 200
Article 7 is regulated under the chapter of fundamental rights. Under the Constitution, free speech
regulation is wide-ranging, as there are four sections in the Article. Those sections ensure
protection for publication through the press, radio, television broadcasts, and commercial
expression.
In addition to Article 7 of the Netherlands Constitution, free speech in the country also
complies with the European Convention on Human Rights. Article 10 of the Convention regulates
freedom of expression. The provision states the right to hold opinions and to receive and impart
information and ideas without interference. It also asserts that the government is allowed to require
licenses to broadcast, whether for television or cinema enterprises. 201
According to Freedom House, in 2019 the Netherlands received an almost perfect score,
99 out of 100, for its freedom index. 202 The score reflected the country’s freedom among citizens
and the government’s significant role in protecting it.
One significant event regarding free speech guarantees in the Netherlands occurred in
October 2019. A journalist named Robert Bas was detained after refusing to reveal his source on
a story regarding a case about a mistaken-identity murder in 2014. 203 Bas was jailed on a Thursday
but then released the following afternoon. The courtroom panel ordered the release in Rotterdam.
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One of the factors that might drive the freedom of the press in the Netherlands is that most
of the print media outlets are no longer associated with political parties, 204 although some print
media are still associated with religious orientations. No single law explicitly regulates media
content, causing newspapers and usage of the internet to spread widely throughout the country.
However, it started to emerge in the early 2000s that extremism was becoming a new threat
to free speech in the Netherlands. One notable case is Geert Wilder’s case, a leader of the Party
for Freedom. In 2016, he was found guilty of hate speech, or as the court stated, “public insult and
incitement to discrimination.” 205 Wilder’s speech had occurred two years earlier, when he spoke
in front of his party supporters “Although I’m not allowed to say this … Do you want, in this city
and in the Netherlands, more or fewer Moroccans?” The question was affirmatively answered by
the supporters. 206
The latest development in Wilder’s case happened in September 2020. Although Wilder’s
speech was insulting to many Moroccan descendants in the Netherlands, the court stated that the
speech was for political gain, which did not amount to inciting discrimination. 207 Therefore, he did
not face a jail term nor a fine. On many occasions, Wilder claimed that what he said was covered
under freedom of expression. His statement is undoubtedly offensive to many people, especially
Moroccans. Wilder’s stance, however, led to many protests from those voicing their so-called right
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of speech, or what is called “The Geert Wilder Effect”. 208 The effect also enables many protests
organized by Wilder’s Freedom Party and other anti-Islamic groups. 209
According to Johan Snel, Wilder’s case also showed the Netherlands’ phenomenon in which
the term “freedom of expression” is becoming widespread and easily used in mainstream media. 210
Instead of being too technical or judicial term. This cultural-turn situation was driven not only by
Wilder’s case, but also by the murder of Theo Van Gogh, a film director whose created several
documentaries that offended Islamic values. One of the films was “Submission: Part 1” which
released in August 2004, the film was particularly harshly criticized the treatment of woman in
Islam. The short movie sparks controversies with its depiction in the movie, including women abuse
which naked body that painted with Quran verses. The huge controversies led to Van Gogh
assassination in November 2004 by Mohammed Bouyeri, who’s stabbed and affixed a letter to Van
Gogh’s body that contain a message that Bouyeri’s act was part of a jihad 211 against kafir. 212
Despite several controversial cases regarding hate speech, both the Netherlands Constitution
and the European Convention on Human Rights provide a decent protection on free speech. For
example, in the Constitution itself, although there are four sections for freedom of speech and
prohibition on censorship, although no specific provisions cover free speech on the internet. The
first section is about free speech in print material, the second one is about free speech broadcasting
(radio and television), and the third one may be considered to cover free speech on the internet
indirectly because it discusses free speech through media other than the aforementioned media. The
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last section states that the other sections do not apply to commercial advertisements. Free speech in
the Netherlands is also a subject to several restrictions. Those restrictions are on hate speech and
incitement to criminal offenses, censorship of the press, blasphemy, discrimination, and child
pornography.
2.6.1. The Netherlands Free Speech Limitation: Hate Speech and Incitement of Criminal
Offenses
In the Netherlands Criminal Code Act (Wetboek van Strafrecht), there are several
provisions restricting free speech. Article 137 in the Criminal Code Act provides regulation for
several offenses, including treason. Meanwhile, Articles 137c and 137d are about offensive
expressions such as homophobia, racism, and expressions that use these expressions to incite
hatred or discrimination. Article 137c, regulating these offensive expressions was added into the
Criminal Code Act in 1934 because of the fear of civil unrest and violence. 213 In the 1930s, the
Netherlands’ political situation was unstable, coinciding with the rise of fascism. The unstable
condition within the country was affected by the Great Depression that imposed a global economic
crisis from 1929 to 1939. 214 In 1971, the group defamation provision was replaced with a new one
(Article 137c), after the 1969 International Convention on the Elimination of All Forms of Racism
was ratified by the Netherland in 1971. The legislators also added Article 137d about the
prohibition on incitement to hatred or discrimination.
The main legal ground of discrimination can also be found in Article 1 of the Netherlands
Constitution itself. The law specifies the following grounds of discrimination: 215
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•
•
•
•
•
•
•
•
•
•
•
•

race;
sex;
hetero- or homosexual orientation;
political opinion;
religion;
belief;
disability or chronic illness;
civil status;
age;
nationality;
working hours (full time or part time);
type of contract (temporary or permanent).

In addition to Article 1 in the Netherlands Constitution, several statutes contain provisions on
discrimination prohibitions, including the Equal Treatment Act; the Equal Treatment of Disabled
and Chronically Ill People Act; the Equal Treatment in Employment (Age Discrimination) Act;
and the Equal Treatment (Men and Women) Act.
2.6.2. The Netherlands Free Speech Limitation: Censorship
Generally, the Netherlands government respect free press, according to the latest data from
Freedom House, free and independent media in Netherlands exists in the country, which received
a score of 4 out of 4. 216 However, there is a strict limitation on free press in form of press censorship
when it comes to hate speech disseminated by media.
Any publication that consists of hate speech or discrimination, would fall under Articles
137c and 137d discussed in the previous section. Restrictions on hate speech not only apply toward
individuals, but also to the media. However, the media restriction on hate speech is only
occasionally enforced. 217 On the internet, there are also no strict restrictions or disruptions to
internet access and online content. 218 However, in 2017 the Netherlands government passed the
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Intelligence and Security Agencies Act. The law expands the authorities’ power to monitor the
data stream across the internet within the country. 219 Despite the criticisms that the new law was
violating not only free speech but also the right to privacy, the law eventually entered into force
on May 1, 2018. A referendum to vote against the law was also undertaken in March 2018, but the
government responses to the referendum have been primarily cosmetic. 220
2.6.3. The Netherlands Free Speech Limitation: Blasphemy
Under the Criminal Code Act, blasphemy is a criminal act that is regulated under Articles
147 and 147a. Blasphemy is a crime under the Criminal Code Act if the verbal, written or image
expressions offend religious sensibilities via disparaging and blasphemous utterances. Any
statements that ridicule a minister of religion regarding his duties or make derogatory statements
about objects used for religious celebration are also criminal acts.
These criminal offenses were enacted in 1930 and were active until the last amendment of the
Criminal Code Act in 2012.
However, at the end of 2012, the Netherlands government decided to revoke the blasphemy
provision from the Criminal Code Act, meaning blasphemy is no longer a crime. One of the reasons
for the blasphemy revocation is because since it was drafted in 1930, the law had not been used
for 50 years, leading the legislators to decide that the law was no longer needed. 221 On January 23,
2014, the Criminal Code Act was amended to eliminate the prohibition on blasphemy.
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2.6.4. The Netherlands Free Speech Limitation: Child Pornography
Articles 240, 240a and 240b of the Netherlands Criminal Code ban the possession,
distribution, and production of child pornography materials. The provision is under Part XIV of
Serious Offenses Against Public Morals.
A child is defined in Article 240a as a person who is under 16 years of age; however, in
Article 240b, a child is defined as a person who is under 18 years of age. The difference between
those two age limitations is outlined in Article 240a. The 16-year-old limit is for those who are
exposed to pornographic materials, while in Article 240b, the 18-year-old limit addresses
pornographic content that involves the underage individual in sexual acts. Because of the different
harms the crimes create, the punishments are also different. Article 240a provides for a prison term
up to one year and a fourth category fine, while Article 240b provides for a prison term of up to
four years and a fifth category fine. However, in Article 240b subsection 2, the punishment is
harsher if the offender commits the prohibited act as a profession or as a habit, imposing a prison
term of up to eight years and a fifth category fine.
In the internet context, providing access to child pornography digitally also falls under the
criminal act category in Article 240b, regardless of whether the person possesses the material itself.
It is also already a serious criminal offense to simply provide access, even if the receiver has not
downloaded it.
2.7. Free Speech under Malaysian Jurisprudence
Compared to the other countries that were discussed in this earlier chapter, free speech
condition in Malaysia is quite alarming. In 2019, Malaysia was rated 52 out of 100 for the freedom
score by Freedom House, 222with a 21 out of 40 score for the political rights and 31 out of 60 for
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civil liberties. This is despite the development as reflected in the government’s parliament majority
increase and the age reduction from 21 to 18 required for Malaysians to vote. Civil liberties are
still a concern, however. For instance, Malaysia has the Universities and University Colleges Act
(UUCA) of 1971, which states that professors and students who espouse anti-government views
are subject to disciplinary action. In 2018, the Act was amended to allow the students to engage in
political action. 223 However, some of the students are not happy with the amendment because
sections 15 and 16 in the Act, regarding freedom of assembly and organization, were not
revoked. 224
As a federal country, Malaysia provides freedom of speech under its Federal Constitution in
Article 10 Section 1. This article protects freedom of speech, assembly, and association. There is
a limitation for this freedom, however, if the expression harms the national security or relations
with other countries. Other limitations involve preserving public order or morality, protecting
privileges of Parliament or any Legislative Assembly, and guarding against contempt of court,
defamation, or incitement to any offense. 225
As in other countries, Malaysia’s free speech limitations under the term “public order” or
“national security” are problematic. One example of an unprotected speech is the one that intends
to criticize the government. However, Geoffrey Stone-a First Amendment scholar and a law
professor at the University of Chicago- said that at least two dimensions of free speech limitation
exist: criticism is the first one, and the other is secrecy, in which the government must keep certain
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matters secret, using legitimate means. 226 Free speech limitation on national security sparks debate
whether there are legitimate ways to criminalize the government’s criticism, if keeping national
security secrecy legitimize criminalization such expressions. Criticisms, in the form of political
speech, can be worthless or harmful. Nevertheless, the expressions are meant to promote better
governance and the right purposes. Therefore, political speech should not be regulated, and such
speech must be tolerated. 227
The condition in Malaysia is reflecting the opposite. Since the political transition in March
2020, Malaysia has been increasing the number of investigations and prosecutions regarding
speech toward the government. 228 One of the investigations occurred in May 2020, when an
opposition Parliament member Xavier Jayakumar, questioned the police following his statement
criticizing the limitation of the recent sitting in the Malaysian Parliament. Jayakumar was
investigated under the Sedition Act 1948 and the Communications and Multimedia Act 1998. 229
Another example of concern on Malaysian free speech is the prosecution of Datuk
Shamsubahrin Ismail, a businessman who founded Big Blue Taxi Services, a transportation
company in Malaysia. Ismail was prosecuted following his Facebook post criticizing the
government’s prosecution of an individual who violated the movement restrictions regarding
COVID-19. His post was alleged to fall under “offensive remarks” and to cause fear to the public.
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Ismail was charged under the Communications Multimedia Act 1998 and Penal Code, which carry
fine sanctions and imprisonments. 230
2.7.1. Malaysian Free Speech Limitation: Public Order or Morality
Public order as a limitation on Malaysians’ rights is mentioned at least three times under
the Malaysian Constitution. In addition to freedom of speech, public order also limits the freedoms
of assembly association in Article 10 of the Constitution. In Article 10, morality is considered as
equal to public order, as can be found in Sections 2a, 2c and 4. Public order is also regulated in
one specific statute under the Malaysian legal system. It is called the Public Order (Preservation)
Act of 1958. In this statute, several circumstances fall into the categories of actions that are harmful
to national security. In Article 3 of the Public Order Act 1958, the Malaysian Prime Minister has
the prerogative to proclaim the disturbance of public order in any area of Malaysia. This
declaration of state danger to the public order is undertaken based on the Prime Minister’s
judgment.
Even though the Constitution places moral order on a footing equal to public order, in the
Public Order Act, no definition of moral or moral disturbance in public area exist in the Public
Order Act. Offenses that are disturbing public order under the statute are: 231
-

Using offensive weapons, explosive, corrosive, or flammable substances

-

Consorting with a person using offensive weapons, explosive, corrosive, or flammable
substances

-

Carrying offensive weapons, explosive, corrosive, or flammable substances in a
proclaimed area
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-

Provoking a breach of the peace

-

Offenses in relation to maintenance of public order in a proclaimed area.

Imposing limitations on public order is problematic, as the definition of the harm to public
order is subjective and depends on the ruling government. If the ruling government is authoritarian,
it will potentially cause a vague definition to be used, leading to vague and reckless actions. This
is possible because future attacks are hard to measure objectively and will always fall into the
matter of subjective evaluation and speculation. 232
2.7.2. Malaysian Free Speech Limitation: Contempt of Court
Although contempt of court is considered to be a free speech limitation under Article 10 of
the Constitution, there are no statutory or judicial definitions in Malaysian law. 233 One definition
of contempt of court was written by a law professor, A Vijayalakshmi Venugopal, who defines the
act as an action “where the administration of the legal system or course of justice is interfered with
or obstructed by any party in any way, such as through omissions, actions, gestures and/or
comments.” 234
Although there is no exact definition under the statutes, several cases define some elements
that fall into contempt of court in Malaysia. One of the cases is Segar Restu (M) Sdn Bhd v. Wong
Kai Chuan & Anor [1993] 4 CLJ 177, which started when Wong Kai Chuan and Anor sued Segar
Restu for trespassing. Segar Restu allegedly trespassed into the plaintiff’s land, built a bungalow
and a factory, planted 56 durian trees, fenced the area and bolted the land. 235 During the trial, the
first defendant acted in such a way that it created a delay and a great loss to the plaintiffs, who

Arnold Wolfers, “National Security” as an Ambiguous Symbol, 67 Political Science Quarterly 481, 485 (1952).
A.Vijayalakshmi Venugopal and Kamal Halili Hassan, The Law of Contempt of Court in Malaysia: Considering
Reforms, 6 ADV. IN NAT. APPL. SCI 1451, 1454 (2012).
234
Jean Liew, Circumstances Which May Constitute A Contempt of Court, THE MALAYSIAN LITIGATOR (July 1, 2021)
https://malaysianlitigator.com/2020/09/23/circumstances-which-may-constitute-a-contempt-of-court/.
235
Segar Restu (M) Sdn. Bhd. v. Wong Kai Chuan & Anor. Hj. Abdul Malik b. Hj. Ishak J (1994) 4 CLJ.
232
233

74

sought to resolve their rights violation. The first defendant also violated an injunctive order from
the Court. This case is an example of disobeying an order from the court. However, the element
of mens rea is not required here because the action of the disobedience itself already falls into the
category of contempt. 236
Other actions considered to be contempt of court include disposing of the subject matter in
a pending proceeding, failing to attend court when the case was called for hearing, and making
comments to a judge. 237
One example of insulting the court occurred in the case of Koperasi Serbaguna Taiping
Barat Bhd v. Lim Joo Thong [1999] 6 MLJ 38, a case about an arbitration award. When the court
decided to leave the plaintiff’s appeal pending, the defendant’s lawyer wrote to the Deputy
Registrar of the High Court and the Chief Registrar of the Federal Court. The Defendant also wrote
a letter to the Chief Justice of the Federal Court. Justice Zulkefli found that all the letters were in
contempt of the court because the letters did not respect the decision of the court. Justice Zulkefli
said, “Any criticism levelled against the judge or the court’s judgment must be within the limits of
reasonable courtesy and good faith.” 238
2.7.3. Malaysian Free Speech Limitation: Incitement to any Offense
In Article 10, Section 2a of the Malaysian Constitution, incitement to any offense is
considered one of the freedoms of speech limitations. There are also several statutes that regulate
incitement to any offense, including the Malaysian Penal Code, Sedition Act, Peaceful Assembly
Act and Communication and Multimedia Act. However, these laws all consist of draconian
provisions that are overbroad and allow police to investigate and arrest people based on their
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speech or activities that the government dislikes. 239 While criminal intimidation (Section 503)
seems reasonable, as it is about threatening someone else’s life, the rest of the Sections in this
chapter are vague and excessively subjective as to the requirements for an act to be found a
criminal offense.
In the Malaysian Penal Code, one case was investigated under Section 509, which regulates
any “word or gesture intended to insult the modesty of person.” This Section is part of Chapter
XXII, “Criminal Intimidation, Insult and Annoyance.” One of the cases related to Section 509
occurred in 2014 when Chua Tian Chang, vice president of Malaysia’s opposition Parti Keadilan
Rakyat (Social Justice Party), was arrested for allegedly verbally insulting a police official. He
said “stupid police” and other foul words toward Deputy Superintendent Glenn A. Sinappah, who
was working at the time. 240 Chua was charged with Section 509, which carries a five--year prison
term and a fine or both 241. He appealed the court decision, but the Malaysian High Court eventually
rejected his appeal. Meanwhile, in another case, a sedition case, Chua was acquitted. The case was
investigated and went to trial over his speech in 2013. However, the Court found that his speech
was not sedition in nature because it was pointing out a mistake made by the government, and he
also suggested that people respond peacefully. 242
Under the Malaysian Sedition Act 1948, seditious expression is defined as expressions “to
or used in respect of any act, speech, words, publication or other thing [that] qualifies the act,
speech, words, publication or other thing as one having a seditious tendency; “words” includes
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any phrase, sentence or other consecutive number or combination of words, oral or written.” 243
The Sedition Act has been under scrutiny because the law is more restrictive than similar laws in
other Commonwealth countries. 244 The definition of sedition under the law is too broad to comply
with international standards, particularly the International Covenant on Civil and Political Rights.
Another statute that sparks controversies for curbing free expression is the Peaceful
Assembly Act. The Act regulates the right of citizens to assemble and how they exercise this right.
However, this law also problematic because the Malaysian authorities have been harassing
peaceful protesters. One of the abuses of the provisions on the Act is Section 9 (5). Section 9 itself
regulates the notification of assemblies to the authorities.
The provision was applied for eight Malaysians over a solidarity gathering toward Fahmi
Reza, 245 a Malaysian activist was charged with criminal provisions under the Sedition Act and
Multimedia Act for sharing offensive and menacing content that projected insults toward the
country’s queen. 246 The violation that Reza committed was related to Section 233 of the
Communications and Multimedia Act, which regulates the “improper use of network facilities or
network services, etc.” Reza created a Spotify playlist entitled “This is Dengki Ke?” (This is
Jealous?) that featured the Malaysian Queen’s portrait as the playlist cover. 247 Reza made the
“Jealous” playlist as a sarcastic statement toward the Queen because of the criticisms that royal
family members received COVID-19 vaccines through their connection with the United Arab
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Emirates, and the Queen replied to a conversation in her Instagram post with “Dengki ke?” (Are
you jealous?). 248
Section 233 of the Communications and Multimedia Act has vague regulations. Although
it says that network facilities are not allowed to be used to harass another person, the Section does
not mention the specific scope of that harassment. This is important because what Reza did was
simply a sarcastic way to criticize the Government’s advantage in having COVID-19 vaccines
prior to those who need it more, instead of insulting the Queen.
Three years prior, Fahmi Reza was also under investigation for a seditious act when he
posted a picture of Prime Minister Najib Razak with a clown face, along with a text “Dalam negara
yang penuh dengan korupsi, kita semua penghasut” (In a country that full of corruption, we all are
instigators).” This was also a sarcastic way to protest about the prime minister’s financial
scandal. 249 Reza’s case shows that the free speech limitation of offensive incitement is too broad,
as it seems that any opposing expression toward the government would be banned.
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Chapter 3: Defamation under the Indonesian Legal System
The earliest regulation on defamation in Indonesia can be found in the Indonesian Criminal
Code Act. The statute was officially enacted as law during the colonization era of the Netherlands
to Indonesia on January 1, 1918, and its official name was Wetboek van Strafrecht voor
Nederlands-Indië (WvS). However, after the country gained independence, Indonesia still used
the colonial version of the Criminal Code Act that was passed in 1946.
The government has made many attempts to reform the criminal justice system by
amending the Criminal Code Act, a process that started from the discussion among Indonesian
legal scholars in the 1st Law National Seminar in Semarang, Indonesia. Semarang’s discussion
then led to the government’s idea and was officially executed in forming a draft of the Criminal
Code Act. 250 However, many of those processes failed to result in a new official statute. Even the
latest draft presented by the Indonesian Council of Representatives (DPR) last year was rejected.
Criticism toward the 2019 draft of the statute was mainly on the potential human rights violations
in some of the draft’s provisions. 251 The controversial draft also sparked rally protests that
Indonesian students led, which unfortunately caused chaos. 252
The criminal provision of defamation lies in Book Two, “Crimes.” 253 Eleven Articles
regulate defamation as a criminal offense, with various defaming deeds (Article 310 to Article
321). Those eleven Articles in the Criminal Code Act are categorized as general defamation, as
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the elements of those criminal offenses are the same. 254 For instance, the object in general
defamation is someone’s reputation and honor. 255 However, we can classify those general
defamations under four significant types of offenses: slander (smaad), libel (smaadschrift),
slander/fitnah (laster), and insult/ordinary defamation (eenvoudige belediging). 256 While the first
two are readily known as spoken and written defamation, the latter two are trickier.
Under Indonesian law, eenvoudige belediging, 257 “someone” means there are defamatory
expressions that do not consist of the accusation that someone committed a deed intentionally
meant to attack their reputation. Thus, mocking, humiliation, and bullying based on someone’s
physical attributes or attitude are also considered a criminal offense as eenvoudige belediging.
Unfortunately, few cases exist that are eenvoudige belediging.
On the other hand, laster 258 is specific defamation or false accusation. The specific
categorization because of the element of crime in laster (accusation of deeds done by someone)
should be tested by the judge to verify whether the accusations are true or false. In contrast, the
other defamation offense, the proof, becomes the burden of the defendant. 259
Laster, as a certain defamation offense, is strictly connected to libel and slander in Article
310. If a libel and slander perpetrator is guilty whenever they spread the defamatory content, laster
is considered to have fully occurred as a crime when the plaintiff cannot prove the defamatory
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content to be true before the court. This does not mean that the burden of proof is fully on the
defendant because according to the Criminal Procedure Act, burden of proof lies on the prosecutor.
However, this ideal circumstance only plays out in the provisions’ text and is implemented
differently in reality. Many of the criminal defamation cases were brought to the trial, even though
there is not sufficient evidence to show a defamatory statement. Some cases even brought Articles
310 and 311 together in one indictment, despite being connected to each other. However, since
there is no process for proving the truth of defamatory content, the trial process is unfair because
it tends to be the defendant that has to prove that his or her expression is not intended to be a
defamatory one.
Besides the classification of general defamation in Book Two of the Criminal Code Act,
special defamation is regulated as a criminal act. Not only that, the object of those defamations is
also different from the general ones. Special defamation is an act attacking the Indonesian
president and/or vice president (Article 134, Article 136 bis and Article 137) and Indonesian public
officials (Article 154 and Article 155). Those two criminal defamation acts are no longer
constitutionalized and have no binding legal force. 260 The Indonesian Constitutional Court has
judicially reviewed the five provisions, and the Court upheld that those provisions were against
the freedom of speech principle under the Indonesian Constitution of 1945. 261
Those revocations of criminal defamation provisions toward the Indonesian government
mean there is no longer special treatment for defamation toward government officials, which
means attacking the government’s official reputation cannot be considered defamation under
Article 310 of the Criminal Code Act. This revoked Article that was revoked also means there is
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no longer a seditious libel provision. However, Indonesian criminal law still regulates treason
provisions, or “makar,” under the term of the Criminal Code Act, which is still in place and
considered to be a criminal act. The treason provisions are regulated under Section I “Crimes
Against State Security” of the Criminal Code Act.
Unfortunately, in recent times, defamation toward government officials has indeed been
legally processed, especially with Article 27 Section 3 of the IET Act. The unclear definition under
those provisions affects the unnecessary legal process of defamation. Until 2018, 35.92% of
defamation plaintiffs were Indonesian government officials. 262 Article 27 Section 3 of the IET Act
will be discussed in this chapter’s next section. Another ironic fact regarding the Indonesian
government’s criminal defamation law is that Eggi Sudjana, one of the petitioners in the Judicial
Review of Article 134, Article 136 bis, and Article 137 of the Criminal Code Act has been in
custody since 2019 because of allegedly treasonous conduct. 263 Although forming a rally in protest
against the unfair result of the National Election should be protected under Article 28F of the
Indonesian Constitution of 1945, the provision that protected Eggi’s constitutional right was
removed in 2006.
To give a more in-depth analysis and keep this research within the context and goal
previously stated, this chapter will only discuss general defamation in the Criminal Code Act for
offline defamation (Article 310 to Article 321) and Article 27 Section 3 of the IET Act for online
defamation.
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3.1. Offline Defamation
3.1.1. Article 310 of the Criminal Code Act
Looking upon the current situation of the Criminal Code Act amendment’s uncertainty, the
current version of the Criminal Code Act is full of obsolete provisions, particularly the offline
defamation provisions. The Criminal Code Act is obsolete because the draft was created in 1917
when Indonesia was under colonial regime, and nothing has been amended since it was passed in
1946.
Article 310, Section 1 says the following:
“Whoever deliberately attacks the honor and reputation of someone while accusing them
of an offense, with the intention so that the offense is publicly known, the verdict by
defamation with a prison term up to nine months or fine sanction up to four thousand and
five hundred rupiahs.”
Unfortunately, since there is no single official translation of the Criminal Code Act from
the Netherlands WvS, there are two different languages on this provision. While the first one is
written above, the second one states, “someone accusing something toward someone, with the
intention so that the accusation is publicly known.”
In analyzing the first Article version’s language, the accusation toward someone must be
an accusation of offense. It cannot be an accusation of character, mocking, ridiculing, or other
accusations that are not related to any offense. 264 The offense that the accuser is alleging must be
a specific one and the person accused must also be a specific person instead of a group of people. 265
There are a couple of problems in this article because it has not been amended yet. One
example is that the obsolete element in this provision can be seen in the amount in the fine sanction.
The amount of 4,500 rupiahs is not even close to $1. In comparison, the fine sanction for online
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defamation in the IET Act 2008 is up to 1 billion rupiahs (around $73,000). As one of the five
criminal penalties regulated in the Criminal Code Act, the fine sanction is the oldest, equal to
prison terms and the death penalty. 266 The fine sanction is also primarily intended to restore the
balance of law inequality over law violation. 267 However, in the Indonesian context, a fine sanction
is usually mandated by the Court over minor crimes (misdemeanors). Therefore, fine sanctions are
applied alternatively, as the primary punishment is a prison term.
The reasoning behind the fine sanction in the Indonesian legal system is clearly that it
places defamation as a criminal offense, especially regulating it with a prison term as the primary
punishment for defamation as a felony. A felony has a violence element and levels serious
damage—more than misdemeanors—such as physical injury.
In terms of the compensation rationale, physical injury equates to prison terms, but
psychological injury is extremely restrictive for fine or tort. 268 Attacks on reputation and honor
also can be considered psychological injury. By this initial analysis, it can be concluded that
placing defamation attacking honor and reputation into criminal offense categories with prison
terms as the primary punishment is an out-of-place defamation legislation.
Another problem in Article 310 Section 1 is the usage of the phrase “accusing of an offense
so that accusation is publicly know.” Although the language of the whole the Criminal Code Act
is certainly obsolete, the words “accusing” and “accusation” in this text seem to state that the honor
and reputation of the defamed person is already bad. Those words are also not fully correct in the
modern era of defamation’s definition. The word “accusing” has been changing in its meaning, as
it tends to imply negative deeds only. At the same time, the whole language of the text means that
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the accusation negatively affects honor and reputation. In the Indonesian cases, spreading rumors,
stating false facts, and giving criticism also fall into defamation.
In Article 310 Section 2, libel is regulated with the specific flow of defamatory content
trough writing and images, as written in the following provision:
“If those (defamations) are carried out through writing or images that are broadcast,
shown, placed in public, a verdict by defamation (libel) with a prison term up to one year
and four months or fine sanction up to four thousand and five hundred rupiahs.”
The dissemination of defamatory expressions in this Section influenced the Indonesian
Constitutional Court in 2008 regarding the judicial review of revocation in Article 27 Section 3.
Considering that defamatory expressions that are spread in conventional ways, such as writing and
images, and digital means have their characteristics, the Court upheld that the defamation provision
in the Criminal Code Act is for offline defamation, while the IET Act is for online defamation.
Years later, those provisions’ application is still confusing and has burdened the Indonesian
population, as many cases have indicated that both provisions are inevitably applied separately.
3.1.2. Article 311 of the Criminal Code Act
This Article is about laster, and the text of Section 1 in this Article is the following:
“Whoever commits crimes of laster or laster through writing is allowed to prove the
accusation of laster, but if he or she cannot prove it and if that accusation is not true, he or
she shall be punished for a laster crime with a prison term up to four years.”
As mentioned in the previous section, this Article is a follow-up to Article 310 of the the Criminal
Code Act. It contains details of procedure on how Article 310’s legal process is becoming Article
311: 269
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1. A defendant under trial of Article 310 Section 1 the Criminal Code Act or Article 310
Section 2;
2. Defendant files a reason for deleting the criminal offense upon public interest or selfdefense (Article 310 Section 3);
3. Judges review the accusation of the defendant to validate the defendant’s testimony that:
a) the offense was done upon public interest or self-defense (Article 312 Section 1), or b)
If the defendant is a public official who is accused of something upon his task (Article 312
Section 2);
4. Judges allow the defendant to prove that the accusation in slander or libel is a fact (Article
311);
5. If the defendant cannot prove the accusation and the accusation is opposed with what the
defendant knows, then the defendant is punished with laster with a prison term up to four
years.
3.1.3. Article 312 of the Criminal Code Act
This article acts as another follow-up to Article 310 and also Article 311. This Article
provides the condition for proving the truth of allegations where the suspect of defamation is
allowed to prove the opposite fact of the allegation (Article 311). The full text of the Article is:
“Proving for the truth of allegations only allowed for the following:
1. If judges see that it is necessary to check the truth to weigh the defendant’s statement,
that the alleged act was done to protect public interest, or forced to defend themselves;
2. If a public official is accused of something in carrying out their duties.”
The definition of public interest might seem broad. However, R. Soesilo-an Indonesian
prominent criminal law scholar and also translated Indonesian Criminal Code Act from Dutchoutlines that protecting public interest in this Article is defined as “an effort that is intended to
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show misconducts and neglects that potentially harm or endanger society.” 270 Based on R.
Soesilo’s argument, press publication is part of Article 312, because press work is an effort to
deliver facts, including misconducts and neglects. Press duties are also protected under the
Indonesian Press Act Number 40 of 1999 that provides the Right to Answer 271 and a dispute
mechanism that is handled by the Press Council 272 for any party who experiences a loss because
of the news.
Although the current laws regulate the press’s criminalization, ironically, many cases show
the opposite facts. One of these cases happened in 2004 273 when Risang Bima Wijaya, the editor
in-chief of Radar Jogja newspaper, was jailed after a story was published in the newspaper
covering a sexual abuse incident involving Soemadi Martono Wonohito-a businessman who
owned a local newspaper- and one of his employees. The publication was processed based on the
victim’s report to the police. The case investigation was eventually stopped after the police
released a letter of cessation for the investigation and prosecution (Surat Pemberhentian,
Penyelidikan, Penyidikan dan Penuntutan-SP3). 274 The more alarming fact in Risang’s case is that
Soemadi is an owner of another local newspaper. The case trial did not rely on the Press Act 1999,
and the judges ignored the civil dispute mechanism in the Act. The sole reason the trial voided the
Press Act is because one of the expert witnesses, who was ironically from the Council Press, stated
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that the Press Act is not lex specialis. 275 The verdict of the case was a nine-month prison term, and
the case became another example of freedom of the press being deprived.
The reason to defend themselves for the exclusion regulated in Article 312. The exclusion
is applied when the person uses the allegedly defamatory expression to show misconduct by
another person. However, even with those exceptions, the implementation for defamation acts is
rare. One of the reasons is the unclear definition of “public interest protection” and “defending
themselves” written in the Criminal Code Act.
3.1.4. Article 313 of the Criminal Code Act
Following up the previous Article, Article 313 rules that the verification process in Article
312 is not allowed when the accusation can only be prosecuted through a complaint. However, no
complaint needs to be submitted to investigate the accusation. The ruling is based on an Indonesian
doctrinal criminal law that recognizes two different criminal acts: ordinary crime and complaint
crime. Ordinary crime can be processed without any complaint submitted, or the police can start
the investigation. Victims can also submit the complaint, but the police will continue the
investigation even if they revoke it. Meanwhile, complaint crime is only investigated initially
based on a victim’s complaint, and the prosecution is also based on the consent of the crime’s
victim. R. Soesilo divides the complaint crime into two different forms 276:
a. Absolute complaint crime
Crimes whose prosecution requires a complaint from the victim. The complaint should also
be specifically about the allegedly criminal act, which means that any suspects (the
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offender, the helper, or anyone involved) should be prosecuted. The examples of the crimes
are rape, sexual abuse, defamation, and a woman’s abduction.
b. Relative complaint crime
The crimes are not an absolute type of complaint. However, due to the ruling in Article 367
of the Criminal Code Act that family members are involved in this crime, these crimes can
be processed as a complaint crime. The examples of these crimes are blackmail,
threatening, and smuggling.
As mentioned above, defamation is a criminal complaint provision, which means the
investigation process can be started once there is a report or complaint from the victim of the
defamation. Considering that defamation can happen through speech or writing, the victim also
has a burden of proof for the defamatory content, so there would not be an investigation unless a
complaint were to be submitted. The complaint for defamation should also be specific on the
defamatory expression. The expression that the victim complains about usually varies and is based
on other types of crimes such as robbery, rape, sexual abuse, smuggling, and corruption. In the
Criminal Code Act, there are hundreds of accusations that can occur in defamation, from Article
27 to Article 488.
3.1.5. Article 314 of the Criminal Code Act
This Article is another exception for defamation. Section (1) of this Article rules about the
person who defamed, saying that if that person is found guilty of a deed of which he/she was
accused through a judicial decision, then it is not defamation. This means the accusation is indeed
a fact that is also supported by the Court.
However, in Section (2), if the person is not found guilty of the accusation through a
judicial decision, then it is a defamation and considered to fall into the category of Article 311.
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The verdict becomes evidence against the defamation complaint, and the accused can even file a
complaint against the person who spread the defamatory expression. Lastly, Section (3) rules that
the prosecution of defamation can be held until the prosecution of the original accusation comes
to a verdict.
3.1.6. Article 315 of the Criminal Code Act
This Article is called “simple” defamation. What makes it different from other types of
defamation in the Criminal Code Act is that it does not fall into slander or libel categories. In this
type of defamation, there is no accusation toward the victim. Instead, it is a mocking, insulting or
bullying statement, which provides vague reasons for it to be considered a criminal act.
Mocking and insults are cruel and disrespectful expressions that can be hurtful to someone.
Bullying is not only expression but can also include a physical act that intends to harm, intimidate,
or coerce the victim.
It is hard to detect any crime elements in mocking or insults regarding making them an
actual criminal act. For instance, if someone calls another person names, it is an opinion. Even
though the opinion is hurtful, as long as there is no physical damage or violence caused, it should
be treated as merely an opinion. Generally, it is not a crime to mock or insult someone.
However, in several countries, mocking and insults are crimes, and most are considered a
criminal offense if expressed to a police officer. One example that happened in St. Lucia, a
Caribbean Island, showed that the defendant was not initially imposing any physical force.
However, after he resisted arrest, he was found guilty under the local law, and besides that, he was
also making an insulting gesture to the police officer. 277 Another example is that countries that
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adopt the Organization for Security and Cooperation in Europe (OSCE), such as the Czech
Republic, are making insults into punishable acts. It is a crime specifically if an insulting
expression is addressed to public officials, government institutions, national institutions, and/or
the state. 278 The punishable crime occurs as it attacks the honor and dignity of the officials,
institutions, and state. The more complicated situation is that, compared to defamation laws, even
though the expression is a fact, it is still a crime. 279 Mocking and insults are still debatable
regarding their ability to be considered crimes, and most of the world’s countries do not regulate
those acts in their national laws,
Bullying, however, should be treated very differently. As mentioned earlier, bullying is
not only an opinion that disheartens someone, but most of the time, it is also a physical act toward
the victim. In these circumstances, it is not necessarily to rule bullying as defamation, because it
should be regulated as another criminal act. Physical damage in bullying means harm has
occurred, and it is sufficient to consider it one of the crime elements that makes bullying a criminal
offense.
In Indonesia, however, bullying is not completely regulated as a crime. Although simple
defamation in Article 315 of the Criminal Code Act could be enforced for a bullying act, the
provision is rarely utilized. Instead, the petty and debatable cases in Indonesia, such as calling
names or calling someone by animal names, are mostly processed by simple defamation in Article
315 of the the Criminal Code Act or Article 27 Section 3 of the ITE Act provisions, which will
be discussed in the next chapter.
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It is indeed a crime to call someone a racial slur. This one is unfortunately something that
has happened in Indonesia for a long time, 280 but the victims of this racial act have been
investigated instead and even convicted of treasonous crimes. 281 But it is different if the insult is
not a racially based one, such as calling names. Again, this should be treated as merely an opinion.
In Indonesia, the opposite thing has been happening for a long time, as insults are even being
reported as defamation and being investigated by the police, although most of them can be viewed
as harsh criticism 282 or making fun of someone.
3.1.7. Article 316 of the Criminal Code Act
This Article is a ruling on a one-third enhancement of the punishment in the preceding
Articles if the expression addressed toward an official is during or about his office’s legal exercise.
This provision emphasizes what is discussed in the previous sub-section (Article 315)-the fact that
Indonesia is one of the countries that regulates citizens defaming public officials. This includes
mocking or insults (Article 315) toward a police officer, although it might be debatable as to
whether it should be considered a crime. Saying a police officer is stupid is an opinion rather than
a fact, and it also does not depict the police as an institution. In Indonesia, the defamation laws do
not have a “defamation to a legal subject” provision.
3.1.8. Article 317 of the Criminal Code Act
This provision regulates calumnious submission charges to the authorities. An act falls into
the calumnious act category if the act fulfills these requirements: 283
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a. The person who submits or causes to submit the charge must know that the charge is false.
In filing a crime report to the police, one does not hold the responsibility to gather any
evidence, but he or she must ensure that the offense reported truly happened. If the crime
report is false, and it was deliberately submitted, then it is calumnious. This provision and
the provision in Article 311 of the Criminal Code Act are similar on regulating the false
accusations, but the degree in Article 317 is higher, as the offense is reported to the police.
b. The charge must contain an offense against the honor or reputation of a person, not an
institution.
Honor and reputation are only possessed by a person (natural subject). Unfortunately, there
are fallacies in many cases investigated in Indonesia. Defamations toward a government
institution, company, or even city in Indonesia have been processed by authorities, even though
those cases do not satisfy the defamation law’s element of crime. Generally, the reputation of a
legal body can be damaged by defamation, but the plaintiff should prove it. For instance, the
damaged reputation can occur if a company’s service is affected by the defamatory expression. 284
One example of a controversial case due to failing to fulfill the damaged reputation on a legal body
requirement happened in 2014 when Yogyakarta, a city in Indonesia, was called “idiotic” in a
social media post by Florence, a law graduate student. 285 The case was then dropped after Florence
apologized for her post.
Section 2 of this Article regulates rights revocation from the person who is charged for
calumnious conduct. The rights that are revoked are the rights in Article 35 Section 1, including
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the right to hold any occupation or position, the right to be enrolled in the Indonesian military, and
the right to vote and be elected in an election.
3.1.9. Article 318 of the Criminal Code Act
Like the previous one, this Article is about calumnious insinuation toward another person.
The false accusation is about someone engaging in a criminal offense. There is no requirement for
the act to have damaged honor and reputation, but if the accusation is false, it falls into the category
of this Article.
The language of this Article does not specifically mention the form of the act that provides
a false accusation (“with an act creating a false accusation”). On this matter, an act of simply
putting a gun in a house, then saying that the gun was used for killing someone else, would count.
The act of planting evidence is enough to satisfy the offense regulated in this Article. The main
element in this Article is the suspicion that someone could rationally do the criminal act. 286
3.1.10. Article 319 of the Criminal Code Act
There is no specific section in Article 319, as that Article does not regulate a specific form
of defamation. Instead, it emphasizes that all defamations in the Criminal Code Act are criminal
complaint-based, except Article 316. It means that the investigation is processed if the defamation
plaintiff files the complaint based on the defamation act.
3.1.11. Article 320 of the Criminal Code Act
In Article 320, defaming the dead is a criminal offense under this provision. It is a slander
or libel toward a person who has passed away. Specifically, if the defamed person is still alive, the
expression would be considered slander or libel. It is also called special defamation, as there are
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additional and specific elements absent from general defamation in Article 310. It is an accusation
of an offense that was done when the person was still alive, so it is publicly known. 287
Although defamation is only based on the victim’s feelings (subjective), and the dead do
not have feelings, the complaint-based stipulation seems not to be fulfilled at this point. However,
the right of the plaintiff moves to the closest family members, which is possible under Indonesian
law, as Indonesian law is affected by the beneficiary in Islamic law. Some rights and obligations
might fall toward the family members of the decedent. In terms of filing a defamation complaint,
as regulated in Article 320 Section 2, those rights can be exercised by:
a. Blood family: children, parents, grandchildren, grandparents
b. Brothers and sisters in the nuclear family
c. Second-degree family: parents in-laws and brothers and sisters in law
d. Husband or wife of the dead (widow or widower)
3.1.12. Article 321 of the Criminal Code Act
There are similarities between Articles 320 and 321, as both regulate defamation toward dead
people. However, despite requiring the elements of broadcasting, publicly showing, or posting
information that consists of defamatory content, nothing states that the content is required to
intentionally attack the reputation or honor of the dead. The defamation element as a criminal
offense is already fulfilled just by the dissemination occurring, even if the act was not accusing
someone of having committed any act. Article 321 is satisfied if the defamatory content toward
the dead has been publicly known. That said, the defamation character in this Article is like the
one defined in Article 315, 288 such as calling names or insulting the character of the dead.
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As in the previous Article, the complaint basis for this defamation consults the provision in
Article 319, and the family members who can exercise their right to be plaintiffs are regulated in
Article 320 Section 2 and Section 3.
3.2. Online Defamation (Article 27 Section 3 of the IET Act)
Online defamation is regulated in one piece of legislation, which is the Information and
Electronic Transaction Act (IET Act). The provision is in Article 27 Section 3, which consists of
three forms of act: “to distribute,” “to transmit” and “to cause to be accessible.” Based on the latest
amendment of the IET Act in 2016, “to distribute” means to disseminate from one person to
another person. “To transmit” means to disseminate from one person to many. “Causes to be
accessible” means to commit any other acts besides distribution and transmission through
electronic systems that can disclose electronic information to a third party or the public.
While the legal statute’s name is “Information and Electronic Transaction Act,” the legislation
consists of 11 Articles on cybercrimes (Article 27 to Article 37). Therefore, online defamation in
this Act is also considered one of the cybercrimes. The full language of the Article states:
“Any person who deliberately and without authority distributes and/or transmits and/or causes to
be accessible Electronic Information and/or Electronic Records with contents of affronts and/or
defamation.”
One of the reasons this legal provision exists is the huge spike in the number of social
media users in Indonesia. This rapid increase in social media accounts means that expressions are
freely exchanged, but there was no law regulating them until the IET Act. However, once this law
was enacted, some rejected it because of several controversial provisions, including Article 27
Section 3. Some rejected this Article because defamation is already regulated in the Criminal Code
Act, particularly in Article 310 and 311 of the Criminal Code Act. 289 In other words, it is not
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necessary to separately regulate between offline and online defamation; moreover, the criminal
punishment for online defamation is even harsher.
Article 45 provides the criminal sanction for Article 27 Section 3 and states that the
perpetrator would be punished by a prison term of up to four years and a fine sanction of up to 750
billion rupiahs. 290 Meanwhile, in the Criminal Code Act, the prison term in Article 310 is up to 9
months and a fine sanction of 4,500 rupiahs.
In order to make the fine amount relevant and provide a deterrent effect, the Indonesian
Supreme Court passed a law in 2012 that states that every maximum amount in the Criminal Code
Act should be multiplied 1000 times 291. This means that if a defendant is found guilty in a criminal
defamation case based on Article 310 and the court instructed him or her to pay a fine, the amount
of the fine sanction would be 4,500,000 rupiahs, equal to $316.98.
One of the rejections in Article 27 Section 3 comes from the ICJR. Their criticisms aimed
to address three things: 292
1. The Article has multiple interpretations and duplications of criminal offenses with the
Criminal Code Act. The multiple interpretations arise from the “causes to be accessible”
phrase, which is still unclear. Even though the amendment of the IET Act in 2016 explains
it, the explanation of “any act that causes to be accessible” does not give specific meaning.
Meanwhile, attacking honor and reputation is also variously interpreted because the
definition of honor and reputation is unclear under the law.
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2. Some criminal offenses are duplicated between this Article and Articles 310 and 311 of the
Criminal Code Act. If defamation is already regulated in the Criminal Code Act, there is
no need to regulate it in another regulation.
3. The multiple interpretations bring uncertainty into the whole legal process. Particularly in
the court process, the Indonesian criminal justice system relies on the judges’ capability to
interpret the legislation, so a clear provision is required.
In 2008, a couple of months after the IET Act was enacted, Article 27 Section 3 was judicially
reviewed in the Indonesian Constitutional Court. This was the very first time the controversial
provision was filed to Constitutional Court to be repealed. The plaintiff in the lawsuit was Iwan
Piliang, an Indonesian journalist. His legal standing as a journalist is valid because the law was
officially passed, and people fear that such a law threatens press freedom. 293 The multiinterpretation of Article 27 Section 3 is brought up in this lawsuit, which contributes to the term
“rubber provision.”- a term that became popular with the high number of online defamation cases
under the IET Act. The plaintiff argued that the provision contradicts the Indonesian Constitution
of 1945, particularly Articles 28D Section 1, 28E Sections 2 and 3, and 28F. 294 However, the
Constitutional Court rejected the lawsuit, reasoning that it is still aligned with the Indonesian
Constitution, even though the provision of criminal defamation is necessary to differentiate and
regulate between offline and online defamation.
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3.2.1 The Case of Saiful Mahdi
Another example of how Article 27 Section 3 can be multiply interpreted is in the latest case
in 2020, which involved Saiful Mahdi. Saiful is a professor at University Syiah Kuala, Banda
Aceh, Indonesia. In late 2018, in an instant messaging group on WhatsApp that consisted of 140
members, including professors and leadership of University Syiah Kuala (UNSYIAHKita), Saiful
sent a message that simply criticized the result of a civil servant test for the engineering
department. The following is the complete message that Saiful sent: 295
“Innalillahiwainnailaihirajiun [We belong to Allah and to Allah we return]. I have received sad
news about the death of common sense in the leadership ranks of [the university’s] engineering
school during the last civil servant test. [Is this] proof that the technological determinism of the
engineering [school] is very easy to be corrupted?”
…
“Why is a school that was once so glorious now so faint-hearted? Why do we take so much pride
in a new faculty? Because meritocracy was applied starting with recruitment. Only the mediocre
or those entangled in “debt” are afraid of meritocracy.”
That message was then forwarded by one of the WhatsApp group members to Taufiq Saidi,
Dean of the School of Engineering at University Syiah Kuala, who was not in the group chat.
Taufiq felt defamed by that message and then forwarded it to the ethics court within the university.
Because there was no clear conclusion on the ethics sanction, Taufiq reported Saiful to the police
for a criminal defamation. Several strange legal facts were revealed during the trial for Saiful. Even
though the prosecutor charged Saiful with criminal defamation under Article 27 Section 3 of the
IET Act, the witnesses who testified on the court frequently contradicted each other. Some testified
that Saiful’s message was a hoax, but others testified that the message was an accusation to the
leadership of the Engineering Department. 296
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Another fallacy in the court is how the message was interpreted as a defamation of a person,
instead of a criticism toward the institution. In the IET Act, after the amendment in 2016, Article
27 Section 3 pointed to the defamation definition in Articles 310 and 311 of the the Criminal Code
Act, and this ruling was also emphasized by a Constitutional Court ruling in 2008. Based on the
IET Act, defamation only can occur toward an individual rather than an organization, institution,
university, or company. Yet, the judge’s ruling was that Saiful’s message intentionally attacked
Taufiq’s honor and reputation as the Dean of School of Engineering. The ruling is strange,
considering that Saiful’s message did not mention any specific names or positions; as the message
only mentioned the leadership ranks of the engineering school at the University Syiah Kuala.
Judges also ignored all the testimonies from Saiful’s side, which helped his position in the
case. However, this testimony clarifies why Saiful decided to send such a message in the
WhatsApp group. He saw a fallacy in the result of the civil servant recruitment test based on his
expertise in statistical science. Saiful also has the right to clarify that his statement aligned with
the code of conduct set by the chat group administrator and agreed upon by all the members. 297
The messages above were a clarification and part of Saiful’s academic freedom. Whenever
criticism like this one arises, it should be counter-analyzed by data to find the truth. If the criticism
is considered wrong or unethical, it should be processed through the ethics process instead of the
legal process.
Saiful’s case finally ended when the Indonesian Supreme Court rejected the Banda Aceh
Appeal Court’s cassation. Saiful was punished for criminal defamation for three months.
Currently, a total of 50 non-governmental organizations have sent letters to President Joko Widodo

297

BANDA ACEH [BA] [APPELATE COURT] NO. 104/PID/2019/PT BNA (INDON.).

100

to urge the President would give him a pardon through amnesty. 298 One of the reasons is that the
court decision went against the IET Act Joint Decree (Surat Keputusan Bersama UU ITE) that was
issued in June 2021. The Joint Decree provided clarity on how the scope of defamation is applied.
Specifically, it clarified that criticisms that based on facts and expression and that are disseminated
through closed groups like WhatsApp do not fall into the category of expression that is publicly
disseminated. Those two circumstances indeed happened in Saiful Mahdi’s case. The amnesty was
finally issued by the president in October 2021 through the presidential decree on Saiful Mahdi’s
amnesty. 299
3.2.2. The Case of Febi Nur Amelia
Another online criminal defamation case that, at the time of this dissertation’s writing, is in
the trial process, is the case of Febi Nur Amelia. Febi is currently facing two years in prison for
her post on Instagram Stories. In 2016, Febi gave money to her friend, Fitriani Manurung, in the
amount of 70 million rupiahs. 300 A year later, Febi contacted Fitriani, trying to collect the debt,
but Fitriani did not give any responses, and Fitriani even blocked her phone number. In 2019, Febi
tried to send a direct message to Fitriani’s Instagram account, but Fitriani replied that she did not
recognize Febi before blocking Febi’s account.
Knowing all her possible communications were blocked, in February 2019, Febi then
posted on her Instagram story to remind Fitriani about the 70 million rupiahs debt. The following
was her post: 301 “I suddenly remember the wife of a police officer who has yet to pay my money,
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amounting to Rp 70 million for years @Fitri_Bakhtiar. I would easily let the money go if the debtor
was poor, but it’s different in this case because the debtor herself is rich. So, I have to claim the
money back.”
Fitriani felt insulted by the post and then reported Febi to the police. The case was
processed and as of this dissertation’s writing, the prosecutor had read her charges for online
criminal defamation. The only reason for Febi to post this on her Instagram story was because all
of her communications were blocked. Febi wanted to remind Fitriani about the debt to her, hoping
that she would respond. Unfortunately, her response was to report Febi to the police.
This case is another example of how defamation is potentially abused by those who have
power. The case revealed the fact that the money borrowed by Fitriani was used to help promote
Fitriani’s husband to police commissioner. The suspicion arose due to Febi’s husband’s position
as a police officer, which forced the case to go directly to the court even before the plaintiff was
subpoenaed. 302 All of the facts about Fitriani’s debt toward Febi were included in the indictment. 303
Still, the defamation charges were leveled on Febi, despite the unclear reputational harm and lack
of truth in the investigation about the debt.
Based on the indictment, an expert witness on Information and Electronic Transactions
testified that Febi’s post fell into two kinds of actions under Article 27 Section 3, “to distribute”
and “cause to be accessible.” The fact that the post was publicly seen is indeed correct for “to
distribute” because it requires sending electronic information from one to many. However, Febi’s
post does not fall into the category of “cause to be accessible” because this element refers to other
parties that provide access to the allegedly defamatory expression, despite the unclear explanation
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in the IET Act. The explanation of this Article also describes “any actions that do not distribute or
transmit will fall into this action,” even though, logically, the definition is more fit for a third party
who provides access. Additionally, this definition itself is controversial due to making a website
responsible for content that was not posted by them.
Another testimony from an expert witness on language for this case states that the language
of Febi’s post was clearly condescending and harmed the plaintiff’s reputation. However, no clear
explanation was provided on how the post damaged her reputation, because the plaintiff stated that
she never borrowed any money from the defendant.
Those two recent cases of Saiful Mahdi and Febi Nur Amelia emphasize the fact that
defamation cases in Indonesia still do not have clear standards on a number of elements. Firstly,
plaintiff should not be a legal entity. Because under Indonesian law, an offensive feeling is
something that can only be held by an individual. Reputation is indeed held by a legal entity.
Second, offense is taken more than given. The long debate on whether offense is taken
or given still holds up to this day. However, looking into many cases that have happened in
Indonesia, it is ironic that defamation is taken more than given by the defendant’s intention in the
cases. Even though that provision on the laws rules that burden of proof for defamation is on the
plaintiff, this mostly ignores the prosecutor and even the judges in the court trial.
Third, unclear elements of acts under the IET Act. Even though the Indonesian
Constitutional Court has ruled that Article 27 Section 3 is the extensive ruling for online
defamation, based on the IET Act’s amendment in 2016, the deeds “to distribute,” “to transmit”
and “cause to be accessible” should rely on the ruling of offline defamation in Articles 310 and
311 of the the Criminal Code Act. However, the weakness in this ruling is that if “to transmit”
means sending electronic information from one to another, it does not fall into the element “in the
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public eye” in Article 310. 304 Unless it means the transmission of electronic information in
cyberspace, it is considered “in the public eye.” In conclusion, the deed “to transmit” is still not
aligned with the ruling in the Criminal Code Act.
Fourth, the distinction between offline and online defamation legislation creates a
problem regarding the criminal punishment. The prison term for online defamation is up to
four years, but the root provision in the offline defamation has a different term. Slander has a ninemonth prison term (310 Section 1), and libel is one year and four months (310 Section 2), while
Article 311 is four years. Because the prison term is harsher for online defamation, it becomes
unfair and incompatible, because the foundational criminal law regulates a lower prison term
punishment. It is also unfair, if for online defamation, all those deeds under Article 27 Section 3
are punishable with four-year prison term, because each defamation form has different motives. 305
Lastly, honor as an essential element. In Articles 310 and 311 Criminal Code Act, “honor”
and reputation can be harmed by defamatory expression, but “honor” is not an element in Article
27 Section 3. Instead, the object in the online defamation provision is defamation/reputation, in
which defamation is not an object, but simply a classification. 306
With all the weaknesses in the current defamation laws, the number of criminal defamation
cases is alarming. For the period of twenty years, from 2001 to 2021, the number of criminal
defamation cases is 1981 cases 307. This number consists of 985 cases for offline criminal
defamation and 996 for online criminal defamation. Interestingly, the online criminal cases statistic
arises from 2008, because that was the year when the IET Act passed. This means, in 13 years, the
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prosecution for online criminal defamation was higher than the prosecution for offline criminal
defamation for twenty years. Therefore, Indonesian legislation should be revised so that abusive
situations do not continue to occur on the criminal defamation provisions. Considering that judicial
reviews have been rejected, the only feasible effort is to revise the laws.
The controversial IET Act is already excluded from the National Legislation Program by
the Indonesian Representative Council. This means the representatives would not draft the bill’s
amendment as one of the legislation priorities, despite the criticisms. 308 Instead, to fix the
amendment, the government is planning to draft guidelines for the problematic provisions, 309 while
waiting for the limited revisions for Articles 27, 28, 29 and 36, and adding one more Section under
Article 45, resulting in Article 45B.
The guideline is being written under the Joint Decree of Ministry of Communication and
Information, National Police Chief, and Attorney General, 310 signed on June 23, 2021. 311 The
decree has been drafted for a couple of legal issues in Indonesia. However, in terms of the
legalization hierarchy in Indonesia, the Form of Legislation Act of 2011 was not recognized in the
joint decree as one of the formal legislations in Indonesia. Hence, it is still under dispute whether
the norms under the decree could be a binding law, while the guidelines itself stand as a direction
for legal enforcement in processing IET cases under Articles 27, 28, and 29.
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Chapter 4: Other Countries’ Approaches to Defamation Legislation
4.1. The United States’ Criminal Defamation Law
Defamation is an old concept, and despite the differences on various jurisprudence, the
main idea of defamation has always been related to reputation. 312 Defamation comes from the
importance of reputation protection, and the word was initially a technical term commonly used in
church law called “diffamatus,” which was used to avoid duels. Money became the way to resolve
the conflict. 313
The old version of defamation’s meaning was based on hatred, ridicule, and denigration.
However, falsity and reputational damage are more important as the current concept of the
defamatory element, especially with the development of the press industry and how social media
platforms’ dissemination of information and provide the good things for individual selfdevelopment. 314 In common law tradition, while truth, fair comment, and privilege were provided
as defamation defenses. 315 However, in the current development, defendants are having trouble
proving truth, and fair comment and privilege are only applied in certain circumstances. Fair
comment requires reciprocity, and the privilege only applied on opinion, which usually has unclear
line on facts and opinion. 316
Defamation in the United States law relies on several elements, as stated in the Restatement
(Second) of Tort: 317
a. A false and defamatory statement concerning another.
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b. An unprivileged publication to a third party.
c. Fault amounting at least to negligence on the part of the publisher; and
d. Either actionability of the statement irrespective of particular harm or the existence of
special harm caused by the publication.
The first element tests whether the defamatory content directly refers to a person. The second
element is fulfilled when defamatory content is shared with another person. The third element is
at least simple negligence. 318 However, “actual malice” was introduced as a legal threshold and
burden of proof for public defamation, specifically when the person who claims the damage caused
by the defamatory content is a public official.
In this concept’s development, many subsequent cases showed that the plaintiffs must point
out the fault. They also have the burden of proving the falsehood and the requirement of
establishing actual malice for running the presumption of punitive damage. 319 The last element
defines specific damages to a person’s reputation, such as their being dismissed from their job.
The practices of democracy in the United States have depicted how the country respects its
citizens’ free speech. Freedom of speech in the United States is recognized and strongly protected
in the First Amendment of the Constitution. It has only a handful of limitations, namely: 320
-

Obscenity

-

Defamation

-

Fraud

-

Incitement

-

Fighting words
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320
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-

True threats

-

Speech integral to criminal conduct

-

Child pornography
Despite these limitations, the First Amendment has protected speech such as political speech,

and ideological speech. However, one example of unlawful speech is treason, which is expressing
disloyalty by aiding the country’s enemies or bertraying to the United States. 321 Another example
is sedition, which is more political. Political speech is generally protected, but when political
speech and acts are undertaken as part of a conspiracy act to overthrow, put down, or destroy by
force, or wage war against the ruling government, it would be a political crime called sedition. 322
The United States once had laws called the Alien and Sedition Acts of 1798, which were four
series of laws passed by the U.S. Congress in 1798 during the war times. The four series of laws
named: A Naturalization Act, An Act Concerning Aliens, An Act Respecting Alien Enemies, and
An Act in addition the Act, entitled “An Act for Punishment of Certain Crimes Against the United
States” or Sedition Act.
“Alien” under this Act refers to a person who is not a national of the United States. Under the
Alien Act, all U.S. citizens and aliens would have to leave the country if they were judged
“dangerous to the peace and safety of the United States.” 323 The law was never formally invoked
and no longer exists because it was considered a misguided exercise of authority. 324 However, it
affects some U.S. citizens and aliens who go into hiding or leave the country. 325 Between 1798
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and 1801, there were 26 individuals prosecuted under the Sedition Act, most of whom were
Republican newspaper editors and were opposed then-President John Adams’ administration. 326
The case of United States v. Thomas Cooper in 1800 is one of the examples of the criminal
prosecution under the Sedition Act. Cooper was a lawyer and newspaper editor in Pennsylvania
who wrote and published an article that criticized President John Adams. During the trial, Justice
Chase argued that Cooper’s article was not only scandalous and malicious libel against the
President, but that is also consisted of a false information. 327 This case clearly indicates that not
only free speech, but also free press was impacted by the Sedition Act.
Cooper’s article was also his opinion that ideally should have been countered with another
argument instead of prosecution. The prosecution of Thomas Cooper because of his article was an
example that the U.S. law could potentially ended up punishing expression without proper
examination of the malicious falsehood. Cooper’s article should have been protected under a
concept called the right to reply.
However, there is no right to reply in the United States’ jurisprudence. For printed media, the
constitutional change occurred in the 1974 in Miami Herald v. Tornillo, which overturned a 1913
Florida state law that required newspapers to provide equal space for political candidates to reply
to the press criticism of a candidate for nomination or an election. 328 The appellant argued that the
Florida state law was a violation of the First Amendment, considering that it tends to regulate a
newspaper content. 329
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Meanwhile in broadcasting media, there is the fairness doctrine, a policy from the Federal
Communication Commission (FCC). This policy required broadcasters to cover adequately public
interest issues and that the content should reflect opposing views accurately to provide contrary
perspectives on such issues. 330 The fairness doctrine policy faced constitutional challenges. In the
1969 Red Lion Broadcasting Commission v. Federal Communication Commission case, it was
decided that fairness doctrine did not violate the First Amendment. Justice Byron White argued
that airwaves for radio broadcast are a scarce resource and that the spectrum would be overcrowded
if every radio station was given license to operate one. 331 However, the debate over the fairness
doctrine is went on for years, with journalists emphasizing that covering such controversial issues
should be on their decision not the FCC and that the government agency is violating freedom of
the press. 332 The fairness doctrine policy was eventually abolished by the FCC in 1987 due to the
deregulatory changes and technological advances. 333
Another example of the misuse of the government’s power against free speech was indicated
with the enactment of the Espionage Act in 1917. This law applied when thousands of people were
arrested and prosecuted for protesting the war effort and President Wilson’s policy. The law itself
regulates the publication of disloyal, profane, or abusive language about the United States
government, the flag, or the military. 334 Schenck v. the United States in 1919 is an example of the
implementation of the Espionage Act of 1917. Charles Schenck was prosecuted after distributing
a flyer that opposing the military draft, which the prosecution argued advocated for the
insubordination in the military and obstructing the recruitment effort. Since it was during the war
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times, the Court’s ruling justified that restriction on speech is more latitude. 335 This ruling also
sets out the clear and present danger test, in which Justice Holmes concluded that the Congress
has the authority to regulate speech to deter the imminent danger. 336
Those suppressions of expression laws show that in the past, the United States legal system
learned that addressing insurrection to the government could be arbitrarily regulated. The laws that
were implemented in the past were not subjected to any proper trial process and rather enabled full
restriction on speech directly from the laws.
In common law countries, including the United States, defamation was once considered a
strict liability tort. Because defamatory conduct was likely to provoke a person into seeking
revenge, which could breach the peace, it needed to be regulated under civil law and criminal
law. 337 In addition, the defamation tort was stemmed from seditious libel, which consisted of
criticisms towards the government officials and policy. Truth was not a defense to seditious
libel. 338 However, in the current law, defamation is not only a tort law, but some recent
constitutional decisions overlay constitutional aspect for on the tort. 339
4.1.1. The Current Criminal Defamation Laws in the United States
The United States does not have criminal defamation law on the federal level. However, as of
this writing, there are 22 states in the country that regulating criminal defamation laws. 340 The
states are: Alabama, Florida, Idaho, Illinois, Kansas, Kentucky, Massachusetts, Michigan,
Mississippi, Montana, Nevada, New Hampshire, New Mexico, North Carolina, North Dakota,
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Oklahoma, South Carolina, South Dakota, Texas, Utah, Virginia, and Wisconsin. There were also
seven states that had repealed their criminal defamation laws: Arkansas, Colorado, Georgia,
Lousiana, Maryland, Minnesota, and Rhode Island.
The criminal punishment for criminal defamation in the states that have criminal defamation
laws are varies from fine to imprisonment, as some of those states consider defamation as
misdemeanor.
In Idaho, for instance. Idaho state law §18-4802, defamation as a libel with malicious intent
to injure another, publishes, or procures to be published if is facing fine punishment not exceeding
$5000 or imprisonment not exceeding six months. In §18-4809, the punishable defamation act is
a threat to publish libel, with the intent to extort any money or other valuable consideration, which
charged with misdemeanor.
Although actual malice standard can be established to determine the harm and seems a way
to balancing the rights of free expression, 341 having criminal sanction is already against the First
Amendment itself. Furthermore, a ruling by Idaho Supreme Court in 2018 held that defamatory
expression by an implication, even if it is not outright said. 342 The ruling brought by the lawsuit
filed by James Verity against USA Today, KTVB television, KGW television, among others,
whose reported a national story about teacher who lost teaching license in one state can obtain a
new teaching license in another state. Verity was part of the story, as he lost his license due to
inappropriate sexual relationship with his 18-year-old student. 343
However, some of the networks did not specifically mention the age of the student and the
nature of the sexual contact between Verity and the student. According to the Court, the defendant

IDAHO STATUTE §18-4803 (1972).
Rebecca Boone, 2019, Defamation can be Implied in Idaho, High Court Rules, INSURANCE JOURNAL (March 6,
2019) https://www.insurancejournal.com/news/west/2019/03/06/519820.htm.
343
Rebecca Boone, Ibid.
341
342

112

asserted defamation by implication standard that against Idaho law, which truth is a complete
defense to libel and defamation claims. 344
Another example is in Nevada state law. Defamation is also a crime and charged by gross
misdemeanor according to the state law. 345 Gross misdemeanor means that the act is a crime that
is more serious than a simple misdemeanor, but still less serious than felonies. The punishment for
gross misdemeanor is imprisonment not more than 364 days, a fine not more than $2000, or
both. 346
Under the law, defamation is actionable when “a malicious defamation, expressed by printing,
writing, signs, pictures or the like, tending to blacken the memory of the dead, or to impeach the honesty,
integrity, virtue, or reputation, or to publish the natural defects of a living person or persons, or
community of persons, or association of persons, and thereby to expose them to public hatred, contempt
or ridicule.347”
One of the criminal defamation cases in Nevada was decided by the Nevada Supreme Court
in 2020. The Supreme Court overturned the District Court decision which dismissing the
defamation claim. The defamation lawsuit filed by Steve Wynn against Associated Press (AP) and
its reporter. In 2018, there was an article published by AP about a citizen’s complaint to the police
that explained Steve Wynn assault the citizen in 1973 and 1974.
Wynn’s filed the defamation lawsuit, claims that the article harms his reputation. The District
Court dismiss the defamation lawsuit, argued that the article was protected by fair report as the
defamation defense. However, the Supreme Court overturned the District Court, under the reason
that since the police did not investigate the sexual assault due to the statute limitations, the citizen’s
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complaint about the lack investigation was not an official report that could protected by the fair
reporting defense. 348
Some of the state’s laws, including the Idaho and Nevada, applied actual malice
requirement from New York Times v. Sullivan, although those criminal defamation laws are
against the First Amendment, especially that the laws are redundant and unnecessary due to the
different punitive damage compensation on civil libel law. 349
The United States also established legal standard on what are considered on the importance
on expressing ideas. In Gertz v. Robert Welch, the Court stated that the First Amendment
recognizes no such thing as a false idea, emphasizing the marketplace of ideas, where ideas should
not be corrected by judges or juries. 350 The Court also noted that there is no constitutional value
in false statements of fact. The constitutional requirement that a statement needs to be proved false
comes after the case Milkovich v. Lorain Journal, 351 which centers around allegedly false
publication regarding Milkovich’s act in the past that he thought was attacking his reputation. The
Court state that opinion potentially imply an assertion of fact. 352 Therefore, opinion could be
actionable in defamation cases once the facts verified. Later, in the Supreme Court of Ohio, the
Court held that Milkovich was not a public figure, so the newspaper’s article was a factual
assertion.
In regard to the argument that there is no constitutional protection on false statement of fact.
The 2012 case of U.S. v. Alvarez provided a new argument that false factual statements can be
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relevant to human objectives in social life, such as preventing embarrassment, invasion of privacy,
prejudice, or panic and danger, if it is a public context. 353
Although defamation is generally treated as a tort in American law, twenty-two states and the
U.S. Virgin Islands do have criminal defamation provisions. 354 The United States Supreme Court
has restricted implementation of such statutes. Also, the status of the state criminal defamation
laws in the United States are varied, so many of these statutes have been declared unconstitutional
or are never applied. 355
New York Times v. Sullivan is a key United States Supreme Court case holding that the First
Amendment applies to defamation. The case was also one of the defamation cases that had a
separate legal process for criminal defamation and civil defamation. Long before New York Times
v. Sullivan, there was also Beauharnais v. Illinois case in 1952 that sparked debate about the
criminality of group defamation and established a persuasive precedent in Illinois.
The definition of group defamation might be a suitable place to look for specific harm or
injury caused by defamatory statements or publications. However, Jeremy Waldron -a law
professor at New York University School of Law- emphasizes that there is a possibility the
Beauharnais’ publication would incite a breach of peace and violation. 356
Waldron’s statement is relevant to what Justice Jackson claimed in the case: that the group of
libel statutes, “which brings a class of any race, color, creed or religion within the protection of its
libel laws.” is within the power of the state because the injury caused by group defamation can be
considered a clear and present danger. 357 This means that in such a libel case, by using a
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defamatory publication, the possible effect for a large group of people to feel defamed should be
considered a government interest. This could be a valid factor in considering regulating criminal
defamation law is an appropriate policy.
The New York Times v. Sullivan also provide constitutional changes on the matter of group
defamation brought in the case of Beauharnais v. Illinois, considering the case retains and
exercises authority to nullify which encroaches on freedom of utterance under the guise of
punishing libel. 358 However, Given the Supreme Court’s decision on New York Times v. Sullivan
in 1964, the Beauharnais v. Illinois is no longer considered as a good law since New York Times
v. Sullivan brought the First Amendment for the libel law standard.
Moreover, another the Supreme Court decision that affect Beauharnais v. Illinois was
Brandenburg v. Ohio in 1969 also held that racist incitement to violence would be actionable if
there is an imminent lawless action. 359 The case was brought when Clarence Brandenburg made a
racist speech in a small gathering of Ku Klux Klan. Brandenburg was an officer of the fraternal
organization that was established after the Civil War period. Brandenburg made anti-Semitic and
anti-black speech and hinted a potential revenge action. Brandenburg was convicted for Criminal
Syndicalism Law in Ohio. During the certioriari process in the United States Supreme Court, the
Court overturned Brandenburg’s conviction and established a new test for speech restrictions.
One of the cases that tested the government’s stance on criminal defamation law is Garrison
v. Louisiana. This case sparked a primary question about whether the Louisiana Criminal
Defamation Statute violate free speech protection under the First Amendment. The case started
from a press conference held by Jim Garrison, a district attorney in New Orleans, at which he made
a disparaging statement about eight judges in the Parish’s Criminal District Court in New Orleans.
358
359
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He commented that the judges were lazy and inefficient, and that they took many vacations.
Garrison’s comments were indeed about the judges’ work quality. However, in this case, the
enforcement of criminal libel was not actionable because the statement was not made with actual
malice. The ruling was in line with the previous verdict in New York Times v. Sullivan as almost
absolute protection 360.
In the criminal law realm. Laws would find void for vagueness if, after tested under the
requirements for punishment, the laws do not specify what crime is actionable. One of the cases
that depicted this doctrine is Skilling v. United States, in which the Court found that 18 US Code
§1346 about the definition of “scheme or artifice to defraud” as applied to Skilling met neither of
the two due-process essentials. 361
To prove prima facie in defamation, plaintiff should show that:
1) A false statement purporting to be fact;
2) Publication or communication of that statement to a third person;
3) Fault amounting to at least negligence; and
4) Damages, or some harm caused to the person or entity who is the subject of the statement.
The First Amendment protects most speech; however, Dario Milo -a media lawyer- claims
that this encourages the statute to be applied each time the First Amendment clashes by
invalidating aspects of the defamation law in some states. 362
Milo continues that, regarding balancing the balance of reputation and freedom of speech, the
court could use two methods. The first is ad hoc balancing by looking at unique facts from cases
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to make a verdict. The second is categorical balancing, meaning deriving decisions from the types
of speech that are protected by the First Amendment. 363 The latter also determines how previous
judicial decisions applied in the type of speech that was brought in the trials. The second theory
seems more feasible, as defamation and freedom of speech-related laws face various
interpretations from citizens. Therefore, it is necessary to balance the free speech and reputational
harms with the latest constitutional changes to defamation laws.
4.1.2. Online Defamation Law in the United States
The practice of online defamation in the United States is similar to offline defamation, except
for the Communications Decency Act Section 230, which limits online intermediary liabilities.
The section states that: “No provider or user of an interactive computer service shall be treated as
the publisher or speaker of any information provided by another information content provider.”
The term “information content provider” can be applied to any person or entity responsible
for creating the information on the internet. The regulation in Section 230 regulates their liability.
American defamation law also has a specific feature to prevent the chance that excessive online
defamation suits from being filed. The single publication rule applies for both offline and online
defamation broadly. Different from the traditional multiple publication rule, which treats a several
communications to a third party as separate publications, the single publication rule was
established as a response to the mass publication. The rule is intended to protect defendants from
multiple lawsuits and harassments as a result of mass publication. 364 Under the multiple
publication rule, a plaintiff can file lawsuits in any states where the defendant disseminated the
allegedly defamatory content, while under the single publication rule, it folds all claims from all
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applicable jurisdictions are folded into one lawsuit. 365 The single publication rule is broadly
applied to material that is accessible on the internet. 366
The McCandliss v. Cox Enterprises, Inc is one of the online defamation cases to apply the
single publication rule. In September 2000, the Atlanta Journal-Constitution published a
controversial article about a local social club for overweight individuals. The article was written
under the pseudonym Scott McCandliss. The Atlanta Journal Constitution’s article was about the
lawsuit faced by McCandliss and ran with the statement: “The Hipster party in metro Atlanta was
noted on the cover of ‘Plumpers and Big Women’: ‘Five thousand pounds of Sex-Starved Fatties.”
Another follow-up article in November 2000 also ran a similar sentence, and both stories were
archived in the newspaper’s website. 367
Two years after the articles published, McCandliss filed a lawsuit against Cox Enterprises,
the owner of the Atlanta Journal Constitution. McCandliss alleged that the newspaper’s articles
were libelous, placed him in a false light and negligently failed to verify the facts. 368 The Georgia
Court of Appeals applied the single publication rule, which is said as to be the first application of
the rule to an online publication. However, the court noted that McCandliss should have filed the
lawsuit for his reputational harm under one-year statute limitation or by November 6, 2001, which
made his claims of the injury on his reputation barred by. 369
Online defamation also increases the chance of defamatory content being published without
knowing who is behind the information. With that anonymity, it is hard to find the person who is
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responsible for the defamatory conduct. Doe v. Cahill was one of the earliest cases that addressed
anonymity in online defamation. In Doe v. Cahill, the Court declined the Cahills’ request that the
Court to adopt a good-faith standard and obtain the identity of the defendant. They argued that the
defamation plaintiff’s summary judgment standard is too low and could impact the right to speak
anonymously under the First Amendment. 370
Another example of anonymous speech that was protected under the First Amendment is
McIntyre v. Ohio Election Commission. The case started when Margaret McIntyre distributed
anonymous pamphlets about the opposing view on a proposed school district tax levy. The Ohio
Election Commission fined McIntyre for $100 based on an Ohio state law that prohibited the
distribution of any anonymous political or campaign literature.
McIntyre v. Ohio Election Communications states that the right to speak under anonymity is
protected by the First Amendment, and it must be balanced against an aggrieved party’s right to
seek redress to injury. 371 McIntyre argues that people have a right to speak or publish anonymously
in public, particularly if they have reason to believe their speech will be unpopular or are members
of unpopular groups.
In Doe v. Cahill this protection was tested under a good faith standard, which was rejected by
the Supreme Court of Delaware because the court said it would threaten the free speech on the
internet under the First Amendment. Instead, the court proposed a hypothetical summary judgment
motion to protect anonymous speech, as the plaintiff did not provide sufficient proof of actual
malice. 372
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After a several trials in the county court and Ohio Supreme Court that were reversed and
reinstated the fine, the case went to the U.S. Supreme Court. The U.S. Supreme Court reversed the
decision of the Ohio Supreme Court, noting that anonymous expression is protected under the First
Amendment. The anonymous expression on political issues was also extended beyond the literary
realm in Talley v. California. 373 The Ohio state law to banning anonymous speech is also not
justified by preventing fraudulent and libelous statement and disseminate relevant information to
potential voters. 374
In the context of Anti-SLAPP (Strategic Lawsuit Against Public Participation), anonymous
speech also protected. Anti-SLAPP statutes protect the public interest. These statutes were enacted
to fight back against criticisms. Some states also use this law to balance the need for robust
protection of free speech and the interest in remedying private injuries under state tort law. 375
4.1.3. The Case of Sarah Palin v. the New York Times
The latest online defamation case also involved the New York Times, this time is the
newspaper’s website. Sarah Palin, a former Alaska Governor and vice-presidential candidate
alleged an editorial titled “America’s Lethal Politics” published in June 2017 accused her political
ad of causing the mass shooting in Alexandria, Virginia. 376
The court decided that Sarah Palin’s lawsuit was dismissed, due to the insufficient evidence
presented that Palin was defamed by the newspaper’s editorial. The court did not find actual malice
in the newspaper editor’s action of publishing the editorial.

McIntyre v. Ohio Election Commission, 514 U.S. 334, 115 S. Ct. 1511; 131 L. Ed. 2d 426 (1995).
Ibid.
375
Colin Quinlan, Erie, and the First Amendment: State Anti-SLAPP Laws in Federal Court After Shady Grove, 367368 (2011) doi https://columbialawreview.org/wp-content/uploads/2016/04/Quinlan-C..pdf.
376
David Folkenflik, Sarah Palin Loses Defamation Case Against the New York Times, NPR (February 15, 2022)
https://www.npr.org/2022/02/15/1080804339/nyt-sarah-palin-loses-lawsuit.
373
374

121

One of the that affected the lawsuit’s dismissal was Palin arguing that she was not required
to provide evidence on actual malice, though she did not dispute that she is a public figure.377
Instead, she relied on the prospect that the Supreme Court would overturn the New York Times v.
Sullivan, which would have meant she was not required to prove actual malice evidence. 378 The
Court held that N.Y. Civil Rights Law §76-a applied to the plaintiff, in which the plaintiff must
prove actual malice by clear and convincing evidence. Knowledge of falsity as an element of actual
malice is by nature a subjective test but can be measured based on the conduct of the publisher. 379
The basic test is to determine what the publisher may or may not have known when the editorial
was published.
Another actual malice’s insufficient evidence indicated by the sentence “the link to
political incitement was clear” added by James Bennet, the editor at the New York Times.
However, no strong proof that the shooter was inspired by the political ad.
4.2. Australian Criminal Defamation Law
The massive usage of social media and the internet has also affected Australian defamation
laws. The national law that passed in 2006 was most appropriate for regulating printed media.
However, there were several cases in 2013-2017 targeting online publications and social media
comments. Several media outlets have been ordered to pay millions of dollars for defamation
compensation because the law treats social media and internet content providers as the publishers
instead of the distributors. 380 This outdated defamation law has finally been amended. In July 2020,
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the Australian Parliamentary Counsel’s Committee prepared the Model Defamation Amendment
Provisions 2020. The Australian Council has also approved the Model of Attorney Generals. 381
The Model, it is also believed, will underpin the parts of Australian defamation law that
are comprised of several components from England’s common law and each statute in the
Australian states. 382 The new defamation law came into effect on July 1, 2021. Among the
Australian states, New South Wales, Victoria, and South Australia were the first ones to enact the
Model Amendment Provisions 2020.
There are not many criminal defamation cases in Australia because most defamation cases
are treated as civil defamation. However, several key cases of criminal defamation have unfolded
in Australia, and one of the cases was even charged to the former Australian Prime Minister, Ray
O’Connor. In 1993, O’Connor faced trial for charges of stealing and criminal defamation. On the
defamation charge, he allegedly published defamatory material against George Cash—he said that
Cash asked and received a $30,000 bribe—while he was the Australian Minister of Mines. 383 In
1995 O’Connor was jailed for the result of the stealing and criminal defamation cases.
Before the new defamation laws in Australia, it seemed like most of the criminal
defamation charges were politically motivated. Another example was in the case of a novelist,
Frank Hardy, in 1950. Hardy published his novel “Power Without Glory,” in which he portrays
characters that were inspired by Australian politicians, even sharing initials and name rhythms.
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For his work, Hardy faced criminal libel charges. 384 Hardy was eventually acquitted, but many
argued that the decision to charged him with criminal libel, instead of civil libel was more of a
political trial. 385
4.2.1. The Current Australian Criminal Defamation Laws
Before the enactment of the Uniform Defamation Law in 2006, eight different defamation
laws existed in Australia. The Australian common laws were also largely unaffected by statutes in
various Australian states. 386 The different effect of common law in Australia has shaped how
defamation laws were applied in each state, and they became inconsistent. For example, there were
no jury trials in South Australia, but Queensland used juries in its trials. 387 Those kinds of
inconsistencies in the Australian defamation laws motivated the process of drafting of a uniform
defamation law in addition to the outdated states’ defamation laws, such as the New South Wales
Defamation Act 1974 and Queensland Defamation Bill 1992.
The 2006 Uniform Defamation Law (UDL) was formed while amending each state law. Under
the UDL, defamation should fulfill three elements: 388
•
•
•

The material has been published to a third party
The material is about the plaintiff (‘plaintiff’ is the term used to describe the person or
organisation claiming they have been defamed, should the matter proceed to court), and
The material defames the plaintiff
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However, the UDL only applies for any publication of materials on or after January 1, 2006. 389
Furthermore, the UDL provides some key provisions, such as that a corporation has a limited right
to sue for defamation, and that this applies to big businesses, not small companies with fewer than
10 employees, companies not related to another corporation, or companies that are not a public
body. 390 On the Model Defamation Amendment Provisions 2020, the exception for small business
in suing for defamation still holds up in the new law. To assess the number of employees, parttime employees are considered the same as full-time employees. 391
4.2.2. The Case of Dow Jones & Co. Inc. v. Gutnick
One of the key defamation cases in Australia that occurred in cyberspace is Dow Jones &
Co. Inc. v. Gutnick. On October 28, 2000, “Barron’s Online,” a weekly magazine, was published
under Dow Jones. The magazine contained an article entitled “Unholy Gains,” and the article
provided some references to the plaintiff, Joseph Gutnick. Gutnick is a businessman and the former
President of the Melbourne Football Club Australia. The magazine article alleged that he was
involved in price share manipulation and associated with an American money launderer and tax
evader.
“Barron’s Online” is an American magazine with its server is also located in New Jersey.
Dow Jones is also a business entity that has no business location in Australia. Those facts raised a
question during the trial about the jurisdiction. Gutnick filed the lawsuit against Dow Jones in the
Supreme Court of Victoria, one of the Australian states. The lawsuit was filed in Victoria because
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Gutnick claimed that the damage he experienced came from the publication of the article in
Victoria. 392
In addition to Gutnick’s claim as the plaintiff, the court opined that an article on the internet
does not rely on where it was published, but where it was read, which means that the damage from
the defamatory content resulted from the plaintiff downloading and reading the article. 393 The court
used the grounds of the Uploader and Downloader as its theory of jurisdiction. In this theory, the
jurisdiction is viewed from where one of the actors where one inputs the data and the other one
gets the data. The Supreme Court of Victoria established the jurisdiction under Order 7 of the
Supreme Court Rules 1996 (Vic), relying on the fact the tort was committed in Victoria and that
the damage was suffered in Victoria. 394 In the context of this case, the jurisdiction theory of the
Uploader and Downloader is ideal.
However, with the vast development of the internet and its ubiquitous character, there is
another theory that might more effectively apply to a case that occurred on the internet: theory of
international spaces. The common knowledge of international space is that there are three
international spaces: Antarctica, outer space, and the high seas. 395 On the theory of international
spaces, cyberspace is treated as the fourth international space. 396 The ubiquitous information on
the internet could create confusion about the choice of law for enforcing any case settlement.
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However, with theory of international spaces, the extraterritoriality principle, where all jurisdiction
prescription is applied (nationality, territoriality, and effects), is more helpful in cyberspace cases.
4.3. The Netherlands’ Criminal Defamation Laws
Despite the high freedom of expression index, the Netherlands is still struggling with
freedom of speech restrictions that have come up in recent cases: defamation against the King
(lèse-majesté) and hate speech. For the former, the outdated law has resulted in a significant
number of convictions. From 2000 until 2012, there have been 18 prosecutions. 397 The
Netherlands, along with several countries in Europe such as Belgium, Denmark, Sweden, and
Spain, has the lèse-majesté laws within the country with harsh criminal penalties. The lèse-majesté
laws spark controversies and rejected by the public, as the laws are potentially abusive and harmful
to free speech, so they are often compared to criminal libel, but with harsher penalties. 398 However,
The Netherlands’ laws are generally not too authoritative toward expression, and freedom of the
press is guaranteed. Despite the one case that was discussed in Chapter 2, it is very rare for
journalists to be charged, and they are also much less often convicted for criminal defamation. 399
Another well-managed legal framework for defamation is that the Netherlands, as one of
the European countries, complies with the European Convention on Human Rights (EHCR). While
Article 10 is the essential defense to protect freedom of speech, Article 11 guarantees the right of
citizens of the European Union (EU), including the Netherlands, to express their views in various
forms, such as via a demonstration. 400 The Dutch Constitution also guarantees the freedom of
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speech and prevents the abuse of criminal defamation provisions in the country. Article 94 of the
Dutch Constitution states that any statutes in the Netherlands are not applicable if the statutes
conflict with provisions of treaties that are binding on all persons or on resolutions by international
institutions. Based on Article 94 of the Dutch Constitution, a criminal court may set aside criminal
defamation provisions in Articles 261, 262 and 266, as they would conflict with Article 10 of the
ECHR. 401
The well protection for free speech in the Netherlands is also shown how the country
protect free press. A journalist is very rarely charged with defamation because in the Netherlands,
a journalist does not need to prove their accusations. Regarding the media, this would be
commonly known as the right to respond and right to reply. Several countries have recognized
these rights as constitutional rights. Under the ECHR, the right to reply is regulated as part of
freedom of expression in Article 10 of the ECHR. The right to reply meets an individual’s need to
assess untruthful information and to extract the fact from various opinions on such matters. 402 In
the context of the media, the principle that journalists should “cover both sides,” means that when
journalists cover stories, their sources should be from both sides of the conflict. Yet, in the context
of allegedly defamatory content in a media outlet, the same principle should be applied, as it would
attest to the element of defamation. This also could avoid the abuse of criminal defamation laws
and protect freedom of the press. Instead of filing criminal charges, the individuals that are
mentioned in the news story could use their constitutional rights to reply.
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4.3.1. The Netherlands’ Current Criminal Defamation Laws
Under the Dutch Penal Code, defamation is one of the criminal offenses. Part XVI, entitled
“Defamation” from Section 261 to 271, outlines the criminal defamation provisions. Under Section
261 of the Penal Code, defamation is defined as “an action which intentionally injures the
reputation of another person.” The required elements of this offense, though, are that the allegation
is publicly disseminated and intentionally broadcast to injure the reputation of another person.
While Section 261 (1) regulates slander as one of the defamation types, libel is regulated under
Section 261 (2). Libel under this provision has the same element of intentionally injuring the
reputation of another person publicly, but the form of the defamatory materials is in written
material or images.
Other than slander and libel, the Dutch Penal Code also regulates other types of criminal
defamation. The other defamation types considered criminal defamation under the Penal Code are
aggravated defamation (Section 262), where the defamatory expression is a false statement of facts
or assertions, and simple insults (Section 266), where the expression does not fall into the category
of defamation because it is not related to reputation, but to expresses something against another
person. Criminal defamation against government officials, the Head of the State and the King are
also treated as criminal acts. The provisions are Section 267, Section 111, and 112 respectively.
The criminal punishment is even higher if the defamation has occurred against a public official or
foreign head of state.
4.3.2. The Case of Abulkasim al-Jaberi
This case is about insulting the King of the Netherlands. The case occurred in 2015, when
Abulkasim was arrested during a demonstration of Amsterdam against the Dutch “Black Pete”
children’s figure. This figure was a black-faced sidekick that appears at the traditional gift-giving
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festival of Saint Nicholas, which was called a racist expression. In the demonstration, Abulkasim
was captured on broadcast of the local TV station expressing the profanity, which was “Fuck the
King, Fuck the Queen, and Fuck the Monarchy!” 403 Abulkasim reasoned that this expression was
based on the connection between the Dutch Royal Family and colonization. 404 Abulkasim was
prosecuted for lèse-majesté, also known as a crime, that “violated majesty.” The expression by
Abulkasim was allegedly insulting to the royal family. However, the arrest and the trial have
sparked outrage in the Netherlands, mostly because the law that was used to charge Abulkasim
was a law that was more than a century old. 405
Unlike the other defamation provisions in the Dutch Penal Code, defamation against the
King is not regulated under Chapter XVI of Defamation. The lèse-majesté was instead regulated
under Chapter II of Serious Offences Against Royal Dignity. Articles 108 to 114b regulate
defamation and expression against the Royal Dignity. Abulkasim’s statement was punishable by
up to five years in prison or a fine under Articles 111 and Article 112. Abulkasim was initially
sanctioned with a fine of 500 euros, 406 but since he refused to pay that, 407 he was brought to trial.
The application of the lèse-majesté laws is becoming controversial because the attack on
the royal dignity is not defined clearly under the Dutch Penal Code. Chapter II of the Dutch Penal
Code also includes stipulations on violence or physical attacks against the Dutch Royal Family
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that result in the death of the members (Articles 108, 109 and 110), which has the clear element of
the act (violence) and the result (death or premeditation). However, on the defamation against the
Dutch Royal Family, no clear scope is defined nor is any connection drawn to how the allegedly
defamatory expression could be harmful to the Royals’ dignity.
The law itself was enacted in 1886. The value of democracy, where the ruler and the ruled
should be the same, is what caused some politicians in the Netherlands to propose the revocation
of the lèse-majesté laws, noting that the insult to the King and one’s neighbors should be treated
the same way 408.
4.4. The Malaysian Criminal Defamation Laws
Malaysian criminal defamation laws are supported by the English common law and
Malaysian case law. Although there are no specific definitions of what is considered a defamation,
several elements are required for an expression to fall into the category of defamation: 409
•

lowers a person’s reputation in the minds of right-thinking members of society;

•

causes a person to be exposed to contempt, hatred, or ridicule; or

•

belittles a person’s profession, calling, trade or business.

Interestingly, although Malaysia has criminal defamation law under the Malaysian Penal Code,
the specific statute of defamation, called the Defamation Act 1957, regulates civil defamation more
precisely. Since the law was first passed back in 1957, it was amended in 1983 and most recently
in 2006. The Defamation Act defines defamation as an act that relates to the law of libel and slander
and other malicious falsehoods.

NDTV, Is It OK To Insult the King? Dutch Lawmakers Debate Law Change, NDTV (October 2, 2021)
https://www.ndtv.com/world-news/is-it-ok-to-insult-the-king-dutch-lawmakers-debate-law-change-1810486.
409
Legal Smart, Defamation & Slander, LEGAL SMART (October 3, 2021) https://legalsmart.my/defamation-slander/.
408

131

Therefore, the Defamation Act’s scope of defamatory expressions is statements that are
disseminated in person as in a public meeting, in a newspaper and broadcasting by means of radio
communication. 410 The defamatory material that is disseminated by radio communication only
falls within what is regulated under the Telecommunications Act of 1950, which includes
transmission simultaneously by telecommunication line in accordance with a license granted by
the Act. 411 Since the Telecommunications Act regulates only broadcast communication, it is no
longer relevant with the internet age. In 1998, the Act was repealed by the Communications and
Multimedia Act of 1998. The Act was passed with the intention to regulate the telecommunication,
broadcasting, and internet industries.
However, the Defamation Act only regulates libel and slander, also known as offline
defamation. It can be assumed that online defamation would be regulated under the
Communication and Multimedia Act. However, there are still inconsistencies in applying either
the Defamation Act or the Communication and Multimedia Act for online defamation cases. 412
This situation resulted in the uncertain liability of online defamation, where it could involve not
only the person who created the online expression but also the Internet Service Provider. 413
4.4.1. The Current Malaysian Criminal Defamation Law
With the two distinct laws of defamation, where people can file a civil lawsuit and report for
criminal offense of defamation, Malaysia is facing challenges in enforcing a proper law for
defamation within the country. Under the Malaysian Penal Code, defamation is defined as “words
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either spoken or intended to be read. . . concerning any person, intending to harm, or knowing or
having reason to believe that such imputation will harm the reputation of another” 414
In the following excerpt of Article 499, the Malaysian Penal Code provides an explanation and
illustration of what kind of expressions would fall into the category of criminal defamation
offenses. Yet one of the illustrations provided is odd, since it not about a false statement of facts,
but the misinterpretation of a statement: “A says— “Z is an honest man; he never stole B’s watch”;
intending to cause it to be believed that Z did steal B’s watch. This is defamation, unless it falls
within one of the exceptions.”
The above statement could be interpreted in two ways. First, A is saying the fact that Z did not
steal B’s watch. This may come from the idea that A witnessed the act and knows Z’s whole alibi.
Second, Z did not steal the watch, but A said that in a satirical way. The second interpretation is,
however, not clearly addressed in the explanation and illustration. When it is read in a written
statement, it sounds like the first interpretation, which is not even an accusation.
Despite that, the Malaysian Penal Code provides several exceptions for criminal defamation:
when it is a true statement concerning any person and is for public good; when it isexpressed in
good faith regarding a public servant outside his or her duty; and when it is expressed in good faith
questioning one conduct that is concerning to the public.
Article 500 of the Penal Code states that criminal defamation is punishable by two years’
imprisonment or fines, or even both. Insult is also considered a crime, although not part of
defamation, where it is defined as expressions that are meant to breach the peace or create
provocation. The punishment is the same as for defamation. 415
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Meanwhile, in the Defamation Act, there is no general definition of defamation. Instead, libel
and slander are two main definitions that are provided in the Act, from Article 1 to Article 6. This
Act provides more “humanized” provisions with apologies for damages of mitigation (Article 10),
which are applied in libel, especially if it was in a written statement like in the newspaper.
4.4.2. The Case of Tashny Sukumaran
Even with the distinct statutes for offline defamation and online defamation, most of the
banned online expression cases fall into under the Sedition Act or blasphemy under the Penal
Code.
Among those cases, in 2020, there was a defamation case brought against a Malaysian
journalist named Tashny Sukumaran. Tashny posted a series of tweets on her account alleging
inappropriate physical contact during a medical examination. 416 Tashny went to a clinic to get her
dry skin checked. After she showed the dry skin on her shins, her leg was grabbed and pulled to
the doctor’s lap without her consent. Even though she tried to pull her leg, the doctor stroked her
leg. He eventually finished the examination, but Tashny had already begun to feel uncomfortable
with the situation. In addition to her series of tweets about what she had experienced, she also sent
a complaint email to the Malaysian Medical Council and the Malaysian Health Ministry. 417 This
means Tashny also tried to properly complain about the sexual harassment by the medical
professional. Unfortunately, when Tashny’s tweets went viral, she was reported to the police by
the doctor.
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This case also exemplifies the inconsistencies with the application of the criminal
defamation laws. The police charged Tashny with Article 499 of the Penal Code of criminal
defamation, although the alleged defamatory expression was disseminated via Tashny’s Twitter
handle. The Penal Code’s scope of defamation is unclear as to whether the provision can be applied
for online defamation. The Communication and Multimedia Act, despite governing the
convergence of traditional communication and internet technologies, does not specifically regulate
defamation as the banned expression. In a period of months after Tashny was charged in August
2019, the charge of criminal defamation was dropped by the Malaysian Attorney General. 418
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Chapter 5: Recommendations and Discussion of Whether Criminal Defamation Laws Are
Consistent with a Democratic Country
After exploring and analyze free speech protection and criminal defamation laws in
Indonesia, the United States, the Netherlands, Australia, and Malaysia, this chapter discusses
criminal law theories and models of democratic governances. Upon these theories, in addition to
the findings in chapters 2, 3 and 4, this chapter will be answering whether criminal defamation is
a correct and proper law in a democratic country.
The previous chapters are mainly discussed how criminal punishment applied to
defamation cases were too harsh and not provide a compatible remedy. It is worth discussing
criminal theories on how to measure the proper punishment for criminal acts and how the law
defines certain activity as a criminal offense. Models of democracy are discussed in this chapter
to describe an ideal model of democracy, and to consider whether the current criminal laws are
inconsistent with the values of a democratic society like Indonesia.
5.1. Harm in Defamation and Criminal Punishment
According to the criminal defamation laws in the United States, Australia, the Netherlands and
Malaysia, an expression is considered harmful and defamatory if attacks someone else’s
reputation. However, Malaysian criminal defamation laws, as mentioned in the Chapter 4.4. add
two more categories of defamation acts on “causes a person to be exposed to contempt, hatred or
ridicule or belittles a person’s profession, calling, trade or business”. 419 Meanwhile, the United
States jurisprudence’s definition of defamations is causing a person to be held in contempt, hatred
or ridicule in their community, and one can sue for libel/defamation if their business reputation is
damaged.
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The two countries above state that businesses can be impacted by defamatory expression
that harming their reputation. In contrast, in Indonesian defamation law, especially the criminal
law, organizations such as businesses and corporations are not recognized as a legal subjects
because the Criminal Code Act recognizes only individuals as legal subjects. Other legislations in
the lower level such as National Acts, 420 Government Regulation, Presidential Regulation, and
Regency/City Regulation 421 recognize organizations as a legal subject but considering the
Criminal Code Act as foundational criminal law in Indonesia has not been amended since it official
became a law in 1946, the inconsistent legal subject recognition creates confusion and complexity
in enforcing criminal law.
The IET Act for instance recognizes the individual and organizations as legal subjects 422.
However, the criminal defamation provision in Article 27 Section 3 should be consistent with the
Criminal Code Act provision in Articles 310 and 311 of the Indonesian Criminal Code Act.
Moreover, according to Indonesian criminal law, harm of defamatory expression cannot affect
organizations as because they are not capable embarrassed or ridiculed.
The conformity between the provision in the IET Act and the Criminal Code Act provisions
are based on the following constitutional changes: First, the Indonesian Constitutional Court
decision No. 50/PUU-VI/2008 ruled to not revoke the Article 27 Section 3. The constitutional
change occurred after several journalist filing judicial review process based on the reason that the
provision against the Indonesian constitution. Despite the rejection, the Court provided a legal
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standard that Article 27 Section 3 is for online defamation, while the defamation provisions in the
Criminal Code Act are for offline defamation. Second, the amendment of the IET Act in 2016 that
partly changed several provisions also affected the Article 27 Section 3, which currently state in
the Explanation Section of the law that the definition of defamation in the Article 27 Section 3
should be consistent with the Criminal Code Act. Therefore, since the Criminal Code Act does not
recognize organizations as legal subjects, neither offline and online defamation laws can be
enforced with organizations as the defamation victim. Although not a legally binding regulation,
but the 2021 Indonesian Ministry of Communication and Information, Attorney General, and
Police Chief also regulates that it is only an individual, not an organization that can be impacted
with reputational harm caused by defamatory expression. 423
A criminal act requires harms to be considered punishable as a crime. Given that criminal law
is public law, the measurement process to categorizing an act as a criminal offense
(criminalization) is part of state intervention. This state intervention stemmed from the argument
that each type of criminalization requires an underlying public moral theory. 424 However, the
public moral theory would be on the greater outside of the scope of criminal law for the risk of
disproportionate state intervention for one’s conduct. 425 In the Indonesian context, the Criminal
Code Act divides two different types of law-breaking acts: crime and violation. Crime would be a
harsher harmful conduct, such as murder, batteries, and corruption. A violation, which is also
known as a light criminal act, include minor offenses such as a traffic light violation.
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Defamation in Indonesia is treated as a serious crime because of the potential sentence length
and prison term, as well as the monetary fine. This is slightly different with how the US criminal
law treats criminal defamation. Libel, the written form of defamation is rarely prosecuted because
it is a special kind of crime, where the public is not injured by the conduct. Instead of criminal
prosecution, in the U.S. the individual as the direct victim can file a civil lawsuit for an adequate
remedy. 426
The state role in criminalizing offenses could sometimes applying excessive power. As the
state usually is having monopoly on coercion to apply powers its citizens. 427 It could become a
monopoly of power from the state that violates citizens’ human rights, especially when the
government enforces improper laws. In the context of criminal defamation cases in Indonesia,
many cases has been reflecting the excessive power by the government in applying the criminal
law.
One of the latest examples comes directly from the Indonesian Ministry of Communication
and Information in an incident that occurred in 2020. The incident centered on a discussion aired
on national television about the newly passed Omnibus Laws of Job Creation that, at the time, had
sparked controversy because of provisions in the law that potentially violates human rights. After
a member of the Indonesian Student Government Alliance, Remy Hastian, argued, Minister
Communication and Information Johnny G Plate countered the argument by saying, “It is indeed
a hoax. If the government says it is a hoax, then it is a hoax. Why still debating this?” 428 Plate’s
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statement is one of the many examples of the power coercion from the government in the past
years.
Another example was stated by Moeldoko, the Head of Presidential Staff back in 2019, during
the internet outage in Papua and West Papua by the Indonesian government. He argued that even
without the internet, people can still be alive, and the government’s action was slowing the internet,
instead of blocking it. 429 The outage was undertaken due to the riot that sparked by the racism act
the Papuans experienced. The internet blocking was applied under the reason for national security
and to prevent hoaxes, but civil society organizations criticized that action, noting that the policy
violates Article 19 of the ICCPR on rights to seek information.
Those public officials’ statements could indicate how of authoritarian law created without a
proper public participation. When this kind of authoritarian-governing style is brought into
determining harm in criminal offenses, there are no grounds of public morality in formulating
criminal acts it only using the government’s interest and standard of morality. Therefore, the
inappropriate legislative processes would result in inappropriate laws as well.
One way to determine public morality as the foundational element of formulating crimes is by
determining harms that crime creates. Criminal law protects individual’s interest, society’s
interest, and the state’s interest. Determining harms to those interests could demonstrates whether
criminal law legislation is properly enacted.
Joel Feinberg-a political and legal philosopher- argues that there are three senses of harm
principles for criminal offenses. The first one is the derivative or extended sense, which is for all
things that are visibly harmed, such as smashing windows or destroying one’s garden. It is
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connected to who has the interest in the broken things. The derivative sense of the harms stands
on the behalf of the owners of the windows or garden. The second sense is the harm that setting
back or defeating the interest. The example here is having stock in a company, so the harm arises
when someone else invades or thwarting that interest and devalues the interest. The third one is a
variant of this second sense. The third sense can occur when someone wrongs or mistreats another
person. 430
Under Feinberg’s categorization of different types of harm, determining why defamation
causes a harm that should be cognizable under the criminal laws is difficult. The first of sense of
harm as derivative one is not compatible with defamation, as harm should be directly taken by the
person who gets attacked by the defamatory expression. The second sense also might not
applicable for defamation, because the third sense more implicates the harm on defamation, where
the harm comes as a wronging someone else. Feinberg notes that to some extent, though, wronging
someone could damage in one’s liberty. However, this is not always the case with defamation.
Defamation affects one’s reputation, but it would require further assessment on how
declining reputation could diminish liberty. The argument of this assessment stems from the fact
to be considered as a crime, an offense should not only arise from social and political reality, but
also collective public judgement about the act. 431 The collective public judgment aligns with the
public morality reason, which support a particular activity being regulated as a crime. In terms of
reputation, public standard established reputation as the harm in defamation.
Therefore, it does not make sense if an attack to someone’s reputation is punished by a
public law like in criminal defamation. Even Cesare Beccaria, one of the classical scholars on
criminal punishment, has argued that punishment must be chosen to be more useful to society; it
430
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should prevent more crimes and not to inflict more pain. 432 Regarding defamation, sending
someone to prison is not useful because it does not remedy the reputational harm from to the
defamatory expression. Instead of criminal punishment that is not a proportional punishment for
defamation, civil lawsuits are more precise and appropriate. Civil lawsuits for defamation directly
address the defendant’s reputational harm. The defendant could be liable and pay compensation
for the harm he or she caused toward the plaintiff.
In the Indonesian Civil Code Act (Kitab Undang-Undang Hukum Perdata-the Criminal
Code Acter), there are several provisions that provides mechanisms for civil defamation suits.
Under the Indonesian Civil Law Code, lawsuits are differentiated into default lawsuit (Article
1243) and torts. For torts, Article 1365 states that for any act that violates the law and harming
someone’s right, the offender should pay compensation to remedy the harm. 433
Furthermore, the civil law remedy process for defamation is regulated by Articles 1372 –
1380 of the Indonesian Civil Code Act. Among of the provisions, there are a regulation about a
public interest defense for defamation one that states that defamation lawsuits are not eliminated
if the plaintiff dies. There is no minimum or maximum on the potential amount of compensation,
but Article 1372 the Indonesian Civil Code Act state that the Court should determine the damage
from the defamation and the circumstances of each party. The Court determine for instance, the
financial situation of the defendant, the impact of the defamatory expression, and the reputational
harm to the plaintiff.
In Indonesian Civil Law Procedure Act, there are material harm and immaterial harms.
Material harm is the direct harm from the wrongful act, while immaterial harm is the loss of
potential benefit that supposed to be gained by the plaintiff. The Indonesian Supreme Court ruling
432
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that immaterial harm on Articles 1370, 1371, and 1372 the Indonesian Civil Code Act is for law
cases that involved death, serious injury, and defamation, means that remedy for defamation cases
could be processed through civil defamation lawsuit. 434 However, the civil law procedure is
extremely rarely applied in defamation cases. Even in the IET Act, the online defamation is
provision in the law’s chapter of criminal offenses and only provides the criminal punishment of
a prison term and fine payment.
In Indonesia’s context, it seems that criminalization of unnecessary offenses has been an
issue. The Indonesian Criminal Justice Reform (ICJR) reported that after the Reformation Order
in 1998, especially during the period of 1998-2014, the Indonesian government had the tendency
to significantly increase the number of criminal provisions in the new laws they passed each
year. 435 Ironically, most of the new laws that enacted by the Indonesian Council of Representatives
(DPR) were administrative laws, such as the establishment of new provinces, districts or judiciaries
that do not regulate behavior or create new offenses 436. This phenomenon happened primarily in
1999, 2000-2005, 2007-2008 and 2012-2014, during which 171 new laws were drafted. 437
The most recent amendments to the Indonesian Criminal Code Act continue the trend
toward overcriminalization. In the latest draft of the Act, a range of activity is regulated through
Indonesia’s criminal laws, such as criminalizing citizens who are late to register their birth, death,
marriage and divorce dates. 438 An additional act that has recently been criminalized is if a couple
fails to receive official marriage recognition by the government. 439 The overcriminalization in the
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Criminal Code Act Amendment draft and criminal punishment for unofficial marriage stem from
the problem of residency records and the difficulty of setting up a law that can accommodate the
various and diverse array of indigenous laws in multi-ethnic country such as in Indonesia.
A more authoritative way to determine the proper criminal defamation laws in Indonesia,
is by analyzing the compliance of Indonesia’s compliance with the international convention on
human rights. Indonesia has been ratified the ICCPR, 440 and drafting a criminal punishment for
defamation is against the three-part test under the ICCPR Article 19 Section 3: legality, legitimacy,
and necessity. Legality test means that the free speech limitation should be provided by law. This
means that any state interference against free speech should be brought based on clear and
sufficient law. 441 Therefore, vagueness in law does not fall into the category of clarity for law that
can be used to restrict free speech.
Vagueness in criminal defamation laws is indeed one of the main problems that indicate
the current criminal defamation law does not pass the tripartite test of free speech restriction under
the ICCPR. Elaine Pearson, Deputy Director of Human Rights Watch Asia Division, argued that
the high number of criminal defamation cases reported by public officials and the rich and
powerful is because of the extremely vague language in the provision. 442 Therefore, those parties
can use the laws to retaliate and silence criticisms. This situation has been exacerbated since the
IET Act’s passage in 2008. In 2018, two years after the amendment of IET Act passed, 35.92 %
of the plaintiff who submitted criminal defamation cases were public officials, from 245 cases
reported, according to the data from news media outlet, Tirto.id. 443
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The latest data in 2020, compiled by Southeast Asia Freedom Expression Network
(SAFEnet) also shared the similar results. For one year only, 47 criminal defamation cases were
reported by public officials as the plaintiff. 444 Even before the amendment in 2016, Human Rights
Watch had already pointed out that in the majority of the cases of criminal defamation, Article 27
Section 3 of the IET Act enabled retaliation. For example, powerfull plaintiffs often retaliated
against defendants who accused them of corruption, fraud and other, misconduct. 445 The fact that
Article 27 Section 3 enables silencing of misconduct resulted in the law called as “the rubber
provision.” 446 The term stemmed from bitter facts that the IET Act’s provision on defamation is
so elastic that it can be used for one’s own interest, especially if that person has money, power, or
status.
The second test of the restriction of freedom of expression is that the law should serve
legitimate purposes. Article 19 Section 3 of the ICCPR provides the legitimate aim: respect for the
rights and reputation of others, public order, public health, or morals. The list of legitimate aims
is exclusive, and the restriction must have one of these as its goal and must serve that goal in both
purpose and effect. 447 For example, laws motivated by the public order reason, should be carried
out without the effect of alienating the rights vulnerable populations.
While the ICCPR Article 19 Section 3 states the list of legitimate reasons, determining
whether restrictions fall under these reasons might be challenging because the standard for what is
harmful towards public order, public health, and morals can vary. Public order and national
security, although similar, have different levels of harm. While attacks on public order can be
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found in general crimes, national security threats usually come from treason or terrorism.
However, in the Indonesian context, there is no clear scope on freedom of speech restrictions, even
though the Indonesian Constitution 1945 provides freedom of speech. This means that the
legitimate restrictions can hardly be found under the Indonesian legal system.
One of the controversial cases regarding legitimate speech restrictions was occurred in 2015,
when Baiq Nuril Maknun, a teacher in West Nusa Tenggara, was convicted of defaming her boss.
She and her friend submitted a recording of his phone calls to the local education bureau to prove
that he had sexually harassed her. 448 Although it was her colleague who circulated the recording
publicly, the female teacher was charged for criminal defamation. Nuril was eventually granted
amnesty from the President in 2019. 449 However, she had to suffer through the long trial proces.
She was even got convicted by the Indonesian Supreme Court and with a verdict of six-months
prison sentence and fine for 500 million Rupiahs ($34,218). In addition, once the amnesty issued
to the convicted, it means all the convictions and his or her rights that was alienated by the law
should be removed. 450 In other words, all the criminal trials from the First Degree Court until the
Supreme Court, which were using the country’s budget will be ruled out.
Considering that Nuril’s case was not correctly investigated as sexual harassment in the first
place, issuing amnesty was an unnecessary solution, because it meant that the whole trial had no
meaning. Unfortunately, during Jokowi’s administration, at least until 2021, he already issued two
amnesties, which were both for criminal defamation charges under the IET Act. The second
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amnesty was issued for the case of Saiful Mahdi on October 2021, 451 another defamation case that
should never have been even brought to the criminal trial due to the incorrect facts and
misjudgment of the defamation elements as explained in the Chapter 3.
The third test of restrictions on free speech is necessity. This test is still related to the previous
test of legitimacy. Free speech restrictions should not be enforced if they are not to protect other’s
reputations or to protect public order. In determining whether the restriction is necessary, national
courts should identify whether there are any interests or values impacted by the restriction. The
determination process is important to ensure that free speech restriction do not reduce the public’s
voices, which reduce democractic value.
While the restriction is allowed by the ICCPR if speech harms someone’s reputation, it
means that only an individual that can be defamed, not a legal entity such as organization or
corporation. Unfortunately, many of the criminal defamation cases in Indonesia ruled the opposite
way. In March 2015, Muhadkly Acho, an Indonesian stand-up comedian, wrote on his blog about
his complaint while living in Green Pramuka City Apartment, Jakarta. Acho wrote that he had to
pay illegal levy to the apartment tenant owner, under the reason of supervision, in addition to
allegedly being overcharged for the parking facility usage and utilities costs. The developer had
also failed to build a green area as the developer promised. 452 Surprisingly, Duta Paramindo
Sejahtera, the corporation that owns Green Pramuka City Apartment reported Acho for criminal
defamation in November 2015. Not until June 2017 was Acho officially a suspect in the criminal
defamation charge. Acho’s blog post was allegedly blocked the way of Green Pramuka City
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Apartment from promoting to the new consumers, especially the millenials generation since they
are the ones who usually use the internet to find reviews of property they are considering. 453 After
years of investigation, the police decided to drop the charges and asked Acho to go through a
mediation process, a method that was requested twice by Acho but was initially rejected by the
police. 454
Several cases analyzed above, and the way the current criminal defamation laws are enforced
in Indonesia demonstrate that there is a lack of remedy for reputational harm for defamation.
Furthermore, analyzing the burden of proof for criminal defamation, especially under the
Indonesian criminal legal system, may point out a stronger argument about how criminalizing
defamation curbs free speech.
5.2. Burden of Proof in Criminal Defamation
As with any other criminal offenses, criminal defamation also requires that the plaintiff meet
the burden of proof, the legal process that determines the claim of alleged criminal acts based on
the factual evidence provided. Criminal offenses in general consist of four elements: a criminal act
(actus reus), criminal intent (mens rea), concurrence and causation. 455
Criminal defamation would consist of the defamatory expression or content as its criminal
act, whether it is a libel, slander, or through the internet. Criminal intent is evaluated through the
alleged offender’s state of mind and whether they intended to harm the reputation of the victim
(purposely, knowingly, recklessl, or negligently). Concurrence requires proving that the actus reus
and mens rea occurred simultaneously, making the act a crime. In criminal defamation,
concurrence should be determined by whether the alleged defamatory content or expression could
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indicate a mens rea of intent to harm the reputation of others. Meanwhile, for the last element of a
crime, the causation is met when the offender’s act results in harm to the victim. In the criminal
defamation, the causation can be determined in terms of reputational harm. This reputational harm
can be met if the person’s job is affected because of the defamatory content or expression or if the
persons have financial loss due to the defamatory content or expression. These elements can
support the plaintiff’s effort in measuring the harm of defamation before filing a lawsuit.
These elements make sense if defamation can only occur against individuals and not
organizations, because reputational harm is subjective, and only individuals can feel about
reputational harm. However, in some exceptional circumstances, group-based defamation might
be applied to individual harms. Meanwhile, organizations also have reputations, but considering
Indonesian criminal law does not recognized legal entities such as organization as legal subjects,
it does not make sense to determine reputational harm in criminal defamation cases against
organizations.
In the Indonesian criminal law, to prove that an expression falls into the category of criminal
defamation, the prosecutor must show before the court a proper burden of proof. The prosecutor’s
duty on burden of proof in criminal trial is based on the prosecutor’s authority to make criminal
charges against the defendant. 456 Moreover, a defendant is not required to show any burden of
proof during the criminal trial. 457 The lack of a burden of proof requirement for the defendant is
also intended to align with the presumption of innocence principle, which states that every person
accused of any crimes is innocent until proven otherwise by the court.
In common law countries generally, defendants must prove consent and privileges as
affirmative defenses, in addition to the typical defendants’ defenses of justification, fair comment,
456
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and absolute or qualified privilege. 458 Meanwhile the plaintiff’s prima facie case is the allegation
that the defendant harmed the plaintiff’s reputation through his or her expressions. 459 However,
this could potentially provide a fair trial on defamation cases, because in the tort of defamation,
strict liability is applied. 460
In the United States, to avoid inequality of defamation cases, especially if the plaintiff is the
public officials or public figures, the plaintiff must present clear and convincing evidence of the
actual malice behind the defendant’s defamatory expression. The actual malice standard was
established in the case of New York Times v. Sullivan in 1964. Sullivan, as an elected commissioner
in Montgomery, Alabama, is a public official. Under the actual malice standard, Sullivan had to
prove that the advertisement publication, as the alleged defamatory material was published with
knowledge that it was false or with careless or reckless disregard for its falsity. The United States
Supreme Court eventually rejected the prior history from the Alabama Supreme Court, holding
that evidence of actual malice was insufficient to meet the requirement of convincing clarity based
on the constitutional standard. 461 There was also no evidence that the individuals were aware that
the allegations were false, nor evidence that they acted recklessly. 462
The actual malice evidence was then expanded in 1974 through the judicial decision in Gertz
v. Robert Welch. The Court ruled that the actual malice standard does not apply to private
individuals who are libeled. States should set the standards in proving defamation against private
figures. The First Amendment does not apply to defamers against private individuals, as it is
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provided authority to states in offering compensation via exemplary damages because of the
defamation. 463
Robert Gertz was determined as a private figure, and the recklessness standard only applies
to defamation to public officials and public figures. 464 This actual malice standard was applied in
civil defamation cases. Meanwhile, in the criminal defamation cases, in the same year where New
York Times v. Sullivan decided, the Court case also ruled that actual malice applies in criminal
libel regarding defamatory expression to public officials in Garrison v. Louisiana. 465 However,
Lousianan’s criminal libel law applied in Garrison v. Louisiana was found to be unconstitutional
because it restricts truth as a defense. 466
The limitation of state power in a civil action of defamation from New York Times v.
Sullivan also applied in the limitation of criminal sanction implementation of the criticisms for the
public official conduct. Therefore, Garrison’s comment was not in the realm of private defamation
but was part of criticisms of judges’ character and conduct. 467
Not only that Garrison v. Louisana decision struck down the criminal defamation statute
law in Lousiana, but the ruling also became a landmark case that expand freedom of expression in
regard criticizing public official’s conduct. With the ruling of New York Times v. Sullivan and
Garrison v. Lousiana for civil and criminal defamation, the analyzis for defamation that actionable
can be determined through truth as a defense, requirement of actual malice, and the minority
argument that the protection is too weak and easily overcome. 468
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The dissemination of truth become a defense of defamation, if the public interest is larger
than the public official’s reputation 469. Garrison v. Lousiana emphasized that criticisms is not
aimed to leading to public disorder or breach of the peace. In other words, a “good motive”
requirement that should be determined in affirm that truth is disseminated in the expression
regarding public official. 470
In Australian law, although there are provisions about criminal defamation, most
defamation cases are processed as civil defamation cases. The defendant must prove the expression
was not meant to defame the plaintiff, especially once the plaintiff alleges that the expression was
defamatory. However, there is a clear standard for the expression and harm the Australian legal
system: the court tests if the expression lowers or harms the plaintiff’s reputation, holds the
plaintiff to ridicule, or leads others to shun and avoid the plaintiff. In addition, there is a limitation
on a company or organization suing for defamation-only a non-profit institution or a small
company that employs no more than 10 people is eligible to file a defamation lawsuit. This
standard avoids the abuse of defamation laws against the weak and the poor. 471
In regard to proof, before the Model Defamation Amendment Provisions passed, plaintiff
were required to submit a prove of material loss, but only for slander, but not for libel. 472 The
reason is that slander is a spoken and audible, so the expression is temporary in nature. 473 However,
there is currently no distinction between slander and libel. Section 7 of the Model Defamation
Amendment Provisions provides that there is no requirement to submit a special proof of damage
for the plaintiff. However, there is a new standard called “the defence of triviality”, in which the
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defendant can prove that the defamatory publication is not harming the plaintiff’s reputation.
During trial, the court will determine whether the alleged defamatory statement is indeed offensive
and falls into the category of defamation. To do that, the statement is analyzed from various
aspects: the words itself, the context in which it was spoken or delivered, such as non-verbal
elements, and facts that are extrinsic to the communication. 474
In the common law countries, analyzing the defamatory statement through the context was
developed in the case of Greenbelt Cooperative Publishing Association v. Bresler. In this case,
Greenbelt filed a defamation lawsuit, after the Greenbelt News Review newspaper published a
story about public meetings in Greenbelt, Maryland. The story alleged that the City Council, to
secure zoning variances where the company’s critics used “blackmail” 475, and then impacted the
company’s characterization. Based on the news report about the meeting that quoted, people
accusing Greenbelt of “blackmail”, and then impacted the company’s characterization. The news
report about the meeting quoted people accusing Greenbelt of blackmail. Greenbelt’s lawsuit was
rejected by the Court because it held that “blackmail” was not being used in the criminal sense of
the word and was instead a rethorical hyperbole used by the people quoted by the newspaper to
criticize the negotiations proposed by Greenbelt. 476 This case shown the importance in determining
the meaning and intention behind an allegedly defamatory expression.
In the Netherlands, criminal provision regarding expressions are found only in the Dutch
Criminal Code Act. However, all the criminal acts are spread into different sections of the Code,
which makes it difficult to determine the extent of the restrictions on free speech. 477 Despite these
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scattered criminal provisions, the Dutch Criminal Code Act puts clear liability on the defamer. The
Dutch Criminal Code Act provides immunity of publishers, printing presses, and intermediaries
who provide telecommunications services from being prosecuted for speech offenses. This
immunity applies when the publisher or printing press clearly indicated the name and address of
the victim 478 and when the intermediary which provides telecommunications services complies
with the public prosecutor to disable data of allegedly speech offenses. 479
Even though defamation is still a crime under the Netherlands’ criminal law, the
punishment is low. Slander would be punished with prison term maximum of 6 months and the
third category of fine, 480 while libel is punished with imprisonment of up to one year and fine
payment for the same category. 481 Compared to the Indonesian Criminal Code Act -which was the
legacy of the Netherlands after the colonization period- the slander punished by prison term for
nine months maximum, 482 while libel is facing imprisonment for up to one year and four
months. 483
The fine payment is not comparable, considering the inflation’s impact on the value of the
currency, especially, because the Indonesian Criminal Code Act was firstly enacted in 1918 as
Wetboek von Strafrecht, 484 and officially became the foundational criminal law of Indonesia in
1946. 485 The current Dutch Criminal Code Act, however, has the sixth category of fine as the
criminal punishment. Putting criminal defamation in the third category fine means that it is a minor
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offense. Furthermore, to remedy the harm of defamation, there is no limit for the minimum or
maximum amount submitted by the plaintiff under the Indonesian Criminal Code Act, despite that
this is the civil defamation mechanism. In contrast, The Dutch Criminal Code Act set the maximum
fine should be equal to the amount of the category specified for the offence. 486
An alleged defamer may receive greater protection and not have to be liable if the accused
defamatory expression meets the qualification of defense for defamation. Public interest is one of
the defenses for defamation. In the United States, there is a greater protection for expression
concerning public matters. The actual malice standard in the United States was applied in the
Rosenbloom v. Metromedia, Inc. Local radio station Metromedia, Inc, broadcast the arrest of
George Rosenbloom after he distributed obscene magazines in Philadelphia without using either
“allegedly” or “reportedly.” In fact, Rosenbloom was eventually not charged with obscenity.
Rosenbloom is private individual, but his arrest was a public concern that should not become less
essential because the status of individual involved. 487 In Rosenbloom v. Metromedia, Inc, the Court
the held the actual malice standard on defamation cases related to public interest, even if the
plaintiff is not a public official or public figure. However, after the Gertz v. Robert Welch in 1974,
Rosenbloom v. Metromedia, Inc is no longer a good precedent, considering that in Gertz v. Robert
Welch rejected the standard of actual malice for private figure, to balancing the First Amendment
right of free speech that harming personal reputation interest. 488
Another defamation defense applied in the past is commonly known as Reynold’s
Privilege. The name was taken from the case of Reynold v. Times Newspaper Ltd in 2001. It was
a landmark case for defamation in the United Kingdom, but applied in Malaysia, or at least strongly
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encouraged to apply within Malaysia, 489 considering the same legal system and the fact that
Malaysia is a member of Commonwealth of Nations. Albert Reynolds was a former Prime Minister
of Ireland for two years until the political crisis occurred in 1994. He filed a defamation lawsuit
against the Times Newspaper when it published an article stating that Reynolds has misled the
Irish Parliament. In the trial, the defense of justification did not apply because the article published
in the newspaper without malicious intent. 490 However, the Court held that another defense that
essential for the case was public interest, especially since it was an allegedly defamatory material
by the media. 491 Furthermore, the comment should be addressed to the relevant facts that was
established by the court on the public interest defense.
Reynold’s Privilege eventually set two requirements: the publication must be on a matter
of public interest, and the steps taken to gather, verify, and publish the information must be
responsible and fair (responsible journalism). Reynold’s Privilege was changed to the U.K.’s
House of Lord’s 492 guidance on responsible journalism. 493 When the United Kingdom passed the
Defamation Act 2013, the Reynold’s Privilege was replaced with the Act.
However, the legal standard was essential for Malaysian defamation law. Several
defamation cases in Malaysia applied the standard, such as Sivabalan a/I P Asapathy v The New
Straits Times Press in 2010. In the case, the Court stated that public interest is a matter that affects
the public in terms of governance of their country, their safety, security, and right to judge public
officials according to factual information. 494
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In Indonesian trials, in proposing the indictment, the prosecutor should rely on the public
and the state interests. As the state representative, the argument and attitude of the prosecutor that
brought during the trial should reflect those interests. The prosecutor should be objective in regard
to posing the indictment. According to the Opportunity Principle, a prosecutor in a criminal trial
not only has the right to pose an indictment to prosecute the defendant, but also has the right to not
prosecute the defendant due to public or state interest. 495 Not only stated in the Criminal Procedure
Code Act (Kitab Undang-Undang Hukum Acara Pidana-KUHAP), but the Opportunity Principle
is also stated in the Prosecutor Act 2004. In the Article 35 of the Prosecutor Act, the Opportunity
Principle is the applied in the cases discontinuation (seponering) as one of the authorities of the
public prosecutor. In other words, seponering means that the Attorney General would dismiss the
case for the public interest. 496
Wirjono Prodjodikoro, the former Indonesian Supreme Court Chief Justice has an
interesting point about the Opportunity Principle. According to Justice Prodjodikoro, in practice,
even though a criminal offense has occurred, and all the required elements are proven but
prosecuting the plaintiff may result a loss for the State. 497 Prodjodikoro cited an example where a
chemist works on a substance that is essential for the State security. Due to his financial household,
he committed to fraud. If he was prosecuted, there would be no one that is able to work on the
essential substance anymore because he is the only expert. 498 In other words, his prosecution would
cause a state loss in regard to State security area.
However, regarding determining whether the public and state interests are affected, the
lower courts’ prosecutor will consult with the Indonesian Attorney General before making a
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decision. This authority to dismiss the case can be contentious. One of the strong legal norms is
equality before the law, which means everyone should be treated the same before the law. The
case dismissal is potentially runs against the principle. The authorities to either prosecute or not
prosecute and to discontinue the case are not against each other, but they can be seen as an option
for the public prosecutor in handling a criminal case. 499 Although the laws state that case dismissal
is within the authority of the Attorney General, there has been a debate on enforcing the
Opportunity Principle. Chairul Huda, a criminal law professor at University Muhammadiyah
Jakarta, Indonesia, argued that the Opportunity Principle should not be an absolute authority of the
Attorney General, 500 because public interest can be defined as the interest of society and the state
is represented by the government agencies such as DPR 501 and KPK. 502
In regard to criminal defamation cases, the Opportunity Principle plays an important role.
Proving that the allegedly defamatory expression consists of the criminal elements in the trial, the
evidence process under the Indonesian criminal trial is based on the “Negatief Wettelijk
Bewijstheorie”. According to this theory, a criminal offense is occurs whenever there is a
congruence between evidence presented in the trial and the judges’ belief. 503 Under the Indonesian
criminal legal system, criminal guilt is established with at least two valid pieces of evidence that
support the judges’ belief that a criminal act is occurred, and that the defendant is the perpetrator
of the crime. 504 The two valid pieces of evidence can be drawn from the five criminal evidences
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that recognized under the Indonesian criminal procedure: witness testimony, expert testimony,
letters, clues and defendant’s statements. 505
Even though witness testimony is first on the list of valid evidence according to Article
184 the Indonesian Criminal Procedure Act, there are requirements to analyze the validity of
witness testimony. The judges should determine carefully the conformity of each testimony
presented by witnesses, the conformity of witnesses’ testimony with other pieces of evidence
presented, background or motive for a witness to give particular testimony, and the way of living
and decency of the witness that which can support his or her testimony being believable. 506
Clues as valid evidence under the Indonesian criminal law means a behavior, incident, or
circumstances that, because of the conformity with each other or with the alleged crime itself
strongly indicates there was a crime and who is the offender. 507 Clues are gained from other
evidence, such as witness testimony, expert testimony, and letter. However, considering the judge
has the authority to use clues as valid evidence using his or her conscience, 508 the usage of clue as
one of the valid pieces of evidence has sparked debates. There was an idea along with the
amendment of the Criminal Procedure Act to replace clues as valid evidence with the judges’
observation during the trial. The judges’ observation is more objective and proper in determining
crime during the trial. Scholars have also been raising the replacement of clues as recognized
evidence because one of the processes to determine clues are judges’ observations and defendants’
confessions even though the confessions are not stated before the court. 509
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With that process of evidence in a criminal case trial, criminal defamation evidence should
also require the judges to believe that there is a valid defamatory expression that harms the
plaintiff’s reputation. Unfortunately, in many cases, the plaintiff’s claim of defamatory expression
is not properly cross-examined. Therefore, the case does not end up being discontinued, even
though protecting free speech or civil society could be one of the reasons why the prosecutor could
decline to impose an indictment.
5.3.

How Criminal Defamation Creates a Democracy Problem in Indonesia
Many cases of criminal defamation in Indonesia have been reflecting the problem of right to

speech among Indonesians. The usage of criminal law means that the defamer violating the public
law, even though that defamation is occurred between individuals. The abuse of criminal
defamation law in Indonesia by the public officials also reflecting authoritarian regime that against
with the idea of democracy.
Under Indonesia’s Constitution, it is a democratic country. Article 1 of the 1945 Constitution
says that the State form is a Republic and that Indonesia’s sovereignty lies in the hands of the
people. Indonesian, however, has been struggling with enforcing this democratic principle. This is
reflected in how the country has been experiencing with the three stages of democratic
development.
From 1949 to 1957, Indonesia was under the parliamentary democracy period. In this period
of times, although Indonesia had gained its independence, the Netherlands were still trying to be
recolonize Indonesia. The struggle also added to the internal political situation. Some political
parties were established, but not until 1955 was the first National Election held, due to chaotic
conditions in regard to politics. In other words, in this parliamentary democracy, Indonesia as a
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country is establishing various aspects in its governance because of the complicated political
situation within the country. 510
The next phase in Indonesia’s history is called the Guided Democracy (Demokrasi
Terpimpin). This period of democracy occurred from 1959 to 1965. Before 1959, there was a
transition period of Constitutional Democracy or Liberal Democracy. The latter name was coined
by President Sukarno himself, although the term was intended to criticize western countries if
democratic practice. 511 Guided Democracy contrasted sharply with Liberal Democracy. Liberal
democracy held the first and fair election in the history of Indonesia, and also saw the growth of
political parties and Indonesian parliamentary. Guided Democracy is more on the attempt of
President Sukarno of authoritarianism. 512 Even though the power transition to the New Order’s
Suharto was also an authoritarian regime, Suharto’s used the military way, while Sukarno used his
personal way, 513 including the notion of becoming the President for his whole life. This period of
democracy also brought guided press, meaning there were restrictions on the media to uphold the
public interest, the nation’s character, and respect for God. 514
This democracy period concentrated power in the executive, or the President. However, it
failed to reach a healthy economic system. 515 The conflict between the Indonesian National Army
and the Indonesian Communist Party (PKI) contributed to this failure. The murder of six army
generals and one lieutenant led to the Army coup d’etat that ended the Sukarno’s presidency and
Guided Democracy era. 516
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The years 1966 to 1998 encompass the longest democratic period: the Pancasila Democracy,
or also popularly known as New Order (Orde Baru). With the end of Sukarno’s presidency, the
army general Suharto became President and started his authoritarianism era, and fully enforcing
military power into his regime. This thirty-two-years period was called the Pancasila Democracy,
but, in reality, Suharto’s governing was a dictatorship government. He marked his leadership era
as the New Order to distinguish it from Sukarno’s Old Order (Orde Lama), and the first indication
was that the army became the backbone of the regime. 517 The Indonesian military even has dual
function as military and political. Therefore, many Indonesian military officials holds government
positions as well. In addition, the number of political parties was limited to three: Golongan Karya,
Partai Demokrasi Indonesia, and Partai Persatuan Pembangunan. Also, there were restrictions on
political expressions, such as the banning of the “Hammer and Sickle” flag. This flag was affiliated
with the Indonesian Communism Party, which was called a dangerous political party, and
communism was called the dangerous ideology.
Since then, the Criminal Code Act provisions on banning expressions are often enforced.
Several subversive provisions in the Code Act were applied to some political expressions that
opposed Suharto’s government, particularly during the 1971 Election, the first election of New
Order. The Election itself was won by Golongan Karya, a party that was considered as a New
Order political machine. The party used various ways of manipulating and mobilizing the ballots
for the advantage of Golongan Karya, which ironically, was against the democracy principle
itself. 518
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After the fall of Suharto’s regime in 1998, Indonesians gained hope for political reformation
and the realization of greater democratization. This era was called as Reformation Order. High
hopes on democracy were reflected in the passage of several laws regarding free speech, human
rights, and democracy such as the Press Act of 1999, the Human Rights Act of 1999 and the
General Election Act of 1999. The Election was held to elect the government’s representatives,
and it was the first fair election after the last one held in 1955.
The 1999 Election itself was the first election under the Reformation Order also more political
parties as the participants. The 1999 Election had 48 political parties, including Golongan Karya,
Partai Demokrasi Indonesia, and Partai Persatuan Pembangunan. There was even another Partai
Demokrasi Indonesia that called Partai Demokrasi Indonesia Perjuangan, that was established
during the political conflict of the New Order. 519
Until now, the 1998 political reformation was called democratization of the Reformation
Order. Since 1998, Indonesia has had four different Presidents. First, B.J. Habibie, who was
Suharto’s Vice President from 1998 to 1999. Then, Abdurahman Wahid, who was elected through
the process in the Indonesian Council of Representative and then impeached by the Indonesian
People of Consultancy Assembly from 1999 to 2011. Then he was replaced by his president,
Megawati Sukarnoputri, from 2001 to 2004. Started since the Susilo Bambang Yudhoyono’s era
as the president whose replaced Megawati Sukarnoputri, the direct election process to select was
in motion. Susilo Bambang Yudhoyono or popularly known as SBY held the Presidential office
for two terms, from 2004 to 2014. Under the Indonesian Constitution, one can be elected as
President for two terms.
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The IET Act was passed in 2008, a year before SBY ended his first term as the President. Yet
SBY managed well for the Indonesian economy, with the poverty index slowly falling and the
economic index rising 6.3% in 2007. 520 However, the democratic challenge of his presidential term
was more about political rights in general. For example, when his political party, Partai Demokrat
was clearing the parliamentary path for new laws that would revoke direct elections on the regional
levels. 521
These challenges persisted until Jokowi took over the Presidential Office in 2014, when civil
liberties and free speech were starting to decline and contributed to the democratic backsliding.
This was the effect of Jokowi’s focus on economic development, despite the political polarization
and the rising religious polarization. 522 The limp democracy was also reflected through the
democracy index gradually decreasing since 2014, the year when Jokowi became the President. In
the first year, the democracy index was 7.03, but it then declined significantly to the lowest point
of 6.3. 523 The declining democracy is ironic because when Jokowi was elected in 2014, he was
expected to be New Face of Indonesian Democracy. 524
Oppressive laws have been evidently harmed democracy in Indonesia. Data and analysis
from scholars indicate that compared to the New Order that fell in 1998, democracy in Indonesia
is getting better, especially in terms of pluralisms of politics, indicated by the rise number of the

Michael Bachelard, Susilo Bambang Yudhoyono’s Legacy: The Great Democratic Leader Who Become A
Follower, THE SIDNEY MORNING HERALD, https://www.smh.com.au/world/susilo-bambang-yudhoyonos-legacy-thegreat-democratic-leader-who-became-a-follower-20141016-116tdc.html (January 30, 2022)
521
Ibid.
522
Saiful Mujani and R. William Liddle, 2021, Indonesia: Jokowi Sidelines Democracy, JOURNAL OF DEMOCRACY
VOLUME 32 NUMBER 4, 72, 72-86.
523
Cindy Mutia Annur, Indeks Demokrasi Indonesia di Era Jokowi Cenderung Menurun, DATABOKS
https://databoks.katadata.co.id/datapublish/2021/09/15/indeks-demokrasi-indonesia-di-era-jokowi-cenderungmenurun (January 30, 2022).
524
Hannah Beech, The New Face of Indonesian Democracy, TIME, https://time.com/3511035/joko-widodoindonesian-democracy/ (January 30, 2022).
520

164

political parties in the election, and peaceful transfer of power. 525 In regards to political rights of
the citizens, the government also successfully held direct elections for representatives in 1999, and
finally direct elections for President and Vice President in 2004. However, there are still struggles
over issues of systemic corruption, discrimination, and the politicized use of defamation and
blasphemy laws. 526
As explained, defamation is criminal complaint based, so the offense should be by the
defamed person, not an institution, since an institution does not have feelings. In addition, under
the Indonesian Criminal Code Act, legal entities such as an institutions, organizations, cities, or
districts are not recognized as legal subjects of criminal law, meaning there should not be criminal
defamation towards an institution. Yet, in many cases of criminal defamation in Indonesia, legal
entities are considered the “victim” of criminal defamation.
The case of Saiful Mahdi is not only odd because the allegedly defamatory expression on
his WhatsApp message did not mention any names, but also because the plaintiff was the Dean of
the Faculty of Engineering, who was not even a member of the WhatsApp group where Saiful
Mahdi sent the message. Eventhough the plaintiff is the leader of the Faculty of Engineering, there
is no guarantee that the offensive feeling that occurred was applied to the whole department.
Besides, there was no evidence presented during the trial that the reputation of the Faculty of
Engineering was declining due to the defamatory expression that accused the employee
recruitment process of being unfair.
The unclear evidence of the harm to the Faculty of Engineering’s reputation is one of the
main legal problems in terms of criminal procedure law in Indonesia. The problem of how burden
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of proof is regulated in Indonesian criminal procedure law, but improperly enforced, added the
several main problems that impacted by addressing defamation as a crime in Indonesia and how
criminal defamation contributes to democratic regression. In addition to the unclear limitation of
what expressions fall into the category of defamation, criminal procedure law still puts the burden
of proof of defamation lies on to the defendant, not the plaintiff.
In the United States, there is a principle called actual malice, but the closest the Indonesian
Criminal Code Act has to this standard is Article 312, which regulates the evidence process of
defamation during trial. The court will require the truth of the expression, or whether the
expression is defamatory in two circumstances: (1) to verify whether the defendant’s expression
was for the purpose of public interest or to defend himself or herself and (2) when a public official
is accused of an act while he or she is doing his or her duty. 527 Unfortunately, the enforcement of
Article 312 is not as it is supposed to be. Many cases, including the Saiful Mahdi’s case cited
above, had no process for proving whether the expression was for the public interest. Saiful
criticisms was based on his expertise on statistic, as the employees’ recruitment done through that
discipline and the employees selected will becoming public officials. The attempt to to prove
whether the defamatory message from Saiful was intended to harming’s the Dean of Faculty of
Engineering’s reputation was also not explored during the trial.
Another recent example is the case of Asrul, a journalist in Palopo, South Sulawesi. Asrul
wrote three articles for www.berita.news regarding corruption cases that involving Palopo’s
Mayor. 528 All the articles were published in May 2019. According to the Press Act of 1999, a
journalism product cannot be processed as a criminal act. Asrul stated facts that he had verified,
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and one of the articles was even put “suspected” in the title. 529 The ultimate improper process on
this case was that even though the case verdict was decided after the Joint Decree on the IET Act
issued in July 2021, the Court still found Asrul guilty of online criminal defamation.
So far, we can determine that the problem with Indonesian criminal defamation laws is
stems from the political and legal system in Indonesia. The main factor for why in the recent years
Indonesian democracy is declining in recent years is because the priority of the current ruling
government is more on economic development rather than building a stronger foundation of
democracy. The government’s focus enables harm on civil liberties and to checks and balances of
the government. 530
In addition to the current problem of the IET Act, the polarization that started in 2014
Election between military-conservative groups (Presidential candidate Prabowo Subianto) and
nationalist-liberal groups (Presidential candidate Jokowi) continued and raised bigger issues. For
example, Basuki Tjahja Purnama’s (also known as Ahok), was charged with blasphemy when he
was running for Jakarta’s Governor in the 2017 Election. He served time in prison after reciting
Al-Quran in one of his campaign rallies. Despite the debatable and controversial case investigation
and trial, Ahok was eventually found guilty of criminal blasphemy. This case is one of the
examples of oligarchic domination led to a stronger indication of illiberal democracy in Indonesia,
reducing the true promise of Indonesian democracy since the 1998 political reformation. 531 The
gradual reduction of true democracy in Indonesia enabled the authoritarian turn with the
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appointment of a party politican as attorney general and the criminalization of opposition
politician. 532
The checks and balances problem in Indonesia stems from two main factors that occurred
in the recent years. The first, is the limitation of freedom of assembly. A study by KONTRAS, an
NGO that focusing its work on human rights, particularly on disappeared persons and victims of
violence, found that the violation of citizens’ freedom of assembly was enabled by the lack of
comprehensive understanding and protection of fundamental rights. 533 The second is by
determining the opposition parties in the Indonesian parliament. Jokowi’s presidency created a
large governing coalition with only three political parties as the opposition, down from twelve
political parties during his first term (2014-2019). On Jokowi’s second term, one of the opposition
parties, Gerindra joined the governing coalition due to the appointment of Prabowo, its Presidential
candidate, as Minister of Defense. These circumstances left there are only two political parties in
the opposite coalition, from the total number of sixteen political parties. A small number of
oppositions tends to be weakening the legislative check on executive power. 534
The huge governing coalition that ran unopposed without check and balances is also
running the legislation power unopposed on two recent legislative products. The Omnibus Law on
Job Creation in 2020 and the Country’s Capital Act in 2022 are two examples of laws being created
through rushed processes in parliament. The Omnibus Law on Job Creation was passed as a law
without the Discussion Process that should be done in the Meeting of Legislative Body, but there
was no meeting. Instead, the Legislative Body formed a Work Committee that against the
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representative in the parliament legislative process principle. 535 The Country’s Capital Act moved
even quicker on the legislative process, with only 16 hours to pass the law in the Indonesian
Council of Representative’s Plenary Meeting, 536 less than two weeks since the Working
Committee of the Act was formed. 537
Among the types of democracy: Direct, Representative, Constitutional and Monitory, it
seems Indonesia after 1998 was going toward Representative Democracy. The government was
successfully held direct Elections after the authoritarian regime of Suharto. However, the declining
civil liberties that reduce the representation of the people itself makes Indonesians themselves
questioning whether the country is still a democratic one. Among many factors, the IET Act and
its “Rubber Provision” has been contributing greatly about how people are hesitant to express
themselves.
One way to fix this authoritarian turn in regard to civil liberties is to make sure free speech
is protected through a set of laws. Yet revising the IET Act has failed several times. The next
chapter will explore other opportunities in regard to the IET Act that could guarantee freedom of
speech in Indonesia.
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Chapter 6: Conclusion and Paths Forward for Indonesian Defamation Laws
6.1. Conclusion
The recent democracy decline in Indonesia indicates two related but paradoxical elements
in Indonesian democratic practice. The government guarantees citizens’ political rights, as
demonstrated in the direct and fair elections. In addition, any Indonesians that qualify could be
voted and elected to serve as representative, Mayor, Regent, Governor, or President.
However, especially since the National Election in 2014, political events have also caused
a decline in free speech. The authoritarian stance from the government, shown by their
enforcement of obsolete and obscure laws—and by passage of new laws and policies, especially
when the COVID-19 pandemic began—has been contributing to greatly decreased free speech in
Indonesia.
The vibrant voice of civil society is strong, but not strong enough to cope with the strict
enforcement of laws that curb free speech. Many cases presented and analyzed in this dissertation
show the flaws that become apparent during the investigation process and trial process. However,
concluding analysis of Indonesian defamation laws and the discussion of several key defamation
cases in Indonesia, the following list summarizes the core problems of Indonesian defamation laws
that affect the democratic regression.
a. There Is No List of Protected and Unprotected Speeches
Other countries, under their Constitutions, provide a list of types of speech that are
protected by the law and speech that is unprotected because it violates the law. The United States
does this through its First Amendment; the Netherlands does not have specific restrictions on free
speech, other than the criminalization of hate speech; Australia does not provide a list of protected
speech, but through its jurisprudence, the High Court has recognized political expression as
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protected by the Australian law; and Article 10 of the Malaysia Constitution regulates free speech
by defining how the Malaysian Parliament may impose on freedoms of expression, assembly, and
association.
Under the Indonesian legal system, Article 28 of its 1945 Constitution provides the general
regulation that freedom of speech is a foundational right for every citizen. Even though Article 28
was divided into ten Sub Articles (28A to 28J) after the second amendment of the 1945
Constitution in 1999, not even one of those Articles provides a restriction that may be imposed by
the law. The Articles are instead a list of various human rights that are protected by the 1945
Constitution, under which freedom of expression is regulated in Article 28E Sections 2 and 3.
Outside the Indonesian Constitution, the free speech limitations that were discussed in Chapter 2,
spread in the various laws and some of them are not the foundational legislation such as the
Constitution or the Criminal Code Act.
The 1945 Constitution is the highest statute in the hierarchy of the Indonesian legal system,
and any laws below the Constitution may not have provisions that contradict the Constitution. The
1945 Constitution regulates the constitutional and governance aspects, including the protection of
fundamental rights. However, due to its status as the foundational legislation, the lower statutes
provide more clarity on the Constitution’s provision.
In the context of human rights, from Articles 28A to 28J of the 1945 Constitution, the
Human Rights Act of 1999 is relevant. Human rights and fundamental freedoms are regulated
under Articles 9 to 66, including rights for women and children. However, most of these Articles
are in general language, especially Article 23, which outlines political rights and freedom of
speech, and do not provide any legitimate restrictions. The only discussions on government
authorities refer to authority and responsibility (Articles 71 and 72), but those Articles mention
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only that the Indonesian government is required to respect, protect, enforce, and advance human
rights in the Human Rights Act 1999, other laws and international treaties with effective
implementation steps through laws, politics, economics, social institutions, culture and national
defense. These steps, however, do not contain further guidelines about what effective
implementation steps are.
Articles 73 and 74 discuss restrictions and limitations on human rights in Indonesia.
However, the provisions assert only the limitation that restrictions, based on the laws, must respect
others’ rights, decency, public order, and state interest. In contrast to Articles 71 and 72, Articles
73 and 74 provide guidelines in the Explanation Section. For Article 73, the limitation cannot be
applied toward non-derogable rights, and the definition of the state’s interest means that the nation
does not have jurisdiction. Article 74’s Explanation Section outlines that enforcing the human
rights protection in the Human Rights Act of 1999 should be an equal and fair process.
Unfortunately, those Explanation Sections for the four Articles mostly fail to explain the
essentials regarding what kinds of legal steps can be legitimately implemented in restricting human
rights—in this case, free speech. For example, Article 73 states that the state interest should not
lean more on the rulers’ side, but after the IET Act was enacted as a law in 2008, the chilling effect
of free speech, both offline and online, became more apparent. People have been pointing out that
even in the early years of the IET Act, the criminal defamation provision was abused to protect the
elites. 538 In fact, the latest example occurred when Asrul, a journalist who was convicted for online
criminal defamation for his news stories about corruption, 539 emphasized the elites’ abuse of
criminal defamation laws.
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b. Unclear Burden of Proof
As discussed in Chapter 5, under the Indonesian criminal law, the burden of proof in the
criminal trial is the responsibility of the prosecutor. This legal standard, however, is taken
implicitly, because Article 66 of the Indonesian Criminal Procedure Act states that the defendant
does not have the burden of proof. 540 The responsibility of presenting valid evidence for a criminal
defamation trial lies on the plaintiff’s side, represented by the prosecutor, and the potential abuse
of using the burden of proof is imminent. The fact that the plaintiff’s side can abuse the burden of
proof has also been shown in many criminal defamation cases in Indonesia.
SAFEnet, a non-governmental organization, released a report in March 2022, which
defines the guidelines for advocating online criminalization for lawyers. Some key findings were
that an unequal power relation exists between plaintiff and defendant, and that the law enforcer in
defamation cases lacks a human rights perspective. 541 The first occurred mainly when the plaintiffs
in defamation cases were public officials, businessman, or corporations, and the latter stemmed
from the improper application of public defense protections, usually became the reason used by
the police.
The unclear power relations and the lack of human right perspectives in defamation cases
create a blurry burden of proof in criminal defamation trials. Some cases have required the
prosecutor to provide the burden of proof, but when the plaintiff’s side is richer and more powerful,
the burden of proof is often on the defendant. In these cases, the defendant is usually required the
to prove that his or her allegedly defamatory expressions were not intended to harm the plaintiff’s
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reputation. In cases where the defendant has the burden of proof, it actually runs against the
presumption of innocence standard, a principle that is regulated by the Indonesian Criminal
Procedure Act.
c. Unclear Defamation Defense
According to Article 310 of the Indonesian Criminal Code Act, there are two defamation
defenses: public interest and defending the safety of the alleged defamer. However, these two
defamation defenses are not clearly explained in the Criminal Code Act. Therefore, with the broad
public interest definition, for instance, many defamation cases still go through criminal trials even
though the defamatory expressions referred to public matters.
One of the latest examples is a case that began in March 2022, when two Indonesian human
rights activists, Haris Azhar and Fatia Mauilidiyanti, were charged with online criminal
defamation for a YouTube video that discussing the socioeconomic relations of the military
operation in Papua. 542 The plaintiff is Luhut Binsar Panjaitan, the Indonesian Coordinating
Minister of Maritime and Investment, and the video by Haris and Fatia outlined a discussion on
research findings that mentioned Luhut’s involvement by having stock in a company that was
influential in the Papua military operation. 543 Luhut even stated that the reason he filed the lawsuit
was because he would like to protect his family’s reputation. While the video was a criticism of
his abuse of a public official’s role that he take advantage of for his personal interest, Luhut’s
statement to protect his family’s reputation is not a comparable element, because the statement did
not cause harm to the family’s reputation at all.
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6.2. Recommendations
Upon all the findings outlined in the previous section, this section proposes several
recommendations that can be undertaken to revise Indonesian defamation laws. Constitutional
changes regarding defamation law: the Indonesian Constitutional Court Decision No. 50 of 2008;
the amendment of the IET Act in 2016; and the latest one, the Joint Decree on the ITE Law
Guidelines by the Indonesian Ministry of Communication and Information, the General Attorney,
and the National Police Chief were not enforced properly. The following arguments explain the
potential effort in repairing the existing criminal defamation laws.
The recommendations are taken from the several main arguments. First, many cases recorded,
including the ones that were analyzed in this research, indicate improper law enforcement
practices, despite constitutional changes in the defamation laws. The lack of human rights
perspective from the law enforcer hinders efforts to process the cases through fair investigation
and trial. 544 Second, the attempt to repeal the IET Act, including removing the criminal defamation
provision, has failed. Since 2008, when the Act was enacted, there have been 10 judicial review
lawsuits, and all were rejected by the Indonesian Constitutional Court. 545 The Joint Decree on the
IET Act Guidelines is also not legally binding, as it is not a legal product, 546 which means the Joint
Decree would not enable any changes to the IET Act. There is also no requirement for judges to
use the IET Act Guidelines as a law source. 547
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Under current circumstances, amending the existing laws is unlikely to happen. The latest
Criminal Code draft was planned to be passed in July 2022 through the Indonesian Council of
Representatives on the 5th Session that ended on July 7th. The bill draft, however, contain the same
draft that was planned to be enacted in 2019 and eventually sparked public outcry, with many
provisions will curtail Indonesian civil liberties. 548 When the news of the plan to passing the
draconian Criminal Code draft emerges along with the new but old bill draft, the public resistance
occurred again. The most feasible action is to establish new legal standards for defamation laws.
The other countries’ defamation law standards that have been discussed in previous chapters,
although not perfect standards, could be adopted to Indonesian defamation law.
For example, adopting the public interest standard from Garrison v. Lousiana case for
criminal defamation law would be an essential defamation defense under the forthcoming the
Indonesian Criminal Code Act. Another landmark case from the United States, the New York Times
v. Sullivan is also a good standard regarding actual malice for public official, but the more
important standard for Indonesian defamation law is how it could be applied for emphasizing the
urgency of Indonesian civil defamation law that are already regulated in the Indonesian Civil Code
Act. Article 1365 of the Civil Code Act is regulating defamation as a special form of tort, but
unfortunately never implemented for any defamation cases.
Applying the harm for corporation legal standard as regulated in the Australian Uniform
Defamation Law, would also reduce the potential abuse of defamation laws by big corporation, as
the standard for filing defamation lawsuit only applies for small company with less than 10
employees.
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A feasible legal standard that addresses public interest and actual harm could be added into
the Explanation Section of the IET Act. Adding those legal standards to the IET Act’s Explanation
Act might also mean amending the IET Act. This effort was undertaken in 2016 with the IET Act’s
Amendment, where the law updated its Explanation Section for Article 27 Section 3. Therefore,
adding the legal standard in the Explanation Section is more feasible because it can be done by
adopting the legal standard into the body of law. The Explanation Section could also provide a list
of protected and unprotected speech.
The ideal solution is amending the laws, including undertaking a total revision of the IET
Act, and it could be done side-by-side with the Criminal Code Act as the foundational criminal
law. However, the political will of the government currently does not support the attempt to amend
the Criminal Code Act. Hence, while the total revision is still unforeseen, adding and adopting a
new legal standard in the IET Act can hopefully avoid criminal defamation laws that curb free
speech even more severely.
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